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This month marks the 147th anniversary of the birth of 
Abraham Lincoln, the great Civil War President. Lawyers are 
not likely to forget that Lincoln belonged to their profession 
and exemplified its finest traditions throughout his life. The 
line drawing is by Charles W. Moser of Chicago. 
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The President's Page 


E. Smythe Gambrell 


® To meet the deadline for the Feb- 
ruary issue, 1 am writing this on 
New Year’s Day, a time for looking 
forward—and backward. Tradition- 
ally, this is a day of self-evaluation—a 
day of planning for the future. What 
has been our performance as an 
organization and where are we 
going? 

In 1878, under the leadership of 
Simeon E. Baldwin, of Connecticut, 
a group of seventy-five select lawyers 
from all parts of our country as- 
sembled at Saratoga Springs and gave 
us our semi-social beginning. For al- 
most forty years thereafter the Amer- 
ican Bar Association fostered good 
fellowship in an atmosphere of social 
grace and topflight oratory. Then, in 
1916, under the inspiration of its 
President, Elihu Root, the Associa- 
tion began to realize that the profes- 
sion must be built upward and not 
downward; that the national body 
must be truly representative of, and 
responsive to, the profession general- 
ly; that its leadership could never 
be authentic or effective upon a nar- 
row or selective basis; that it must 
be all-inclusive in order to command 
the interest and respect of the pro- 
fession and the public; that it could 
never do great work until it estab- 
lished a healthy organic connection 
between itself and the state and lo- 
cal bar associations. President Root 
called a conference of state and local 
bar association delegates in connec- 
tion with the Association’s 1916 
Annual Meeting in Chicago. Our 
founder, Judge Baldwin, still active, 
became the first Chairman of the 
Conference of Bar Association Dele- 
gates. This was the beginning of the 


“representative era’’ of the Associa- 
tion and of the movement to give it 
the form and character and authority 
essential to its functioning for the 
profession as a whole. In the twenty 
years of its existence (1916-1936) , 
the Conference of Bar Association 
Delegates, under the leadership of 
Judge Baldwin, Mr. Root, Charles 
E. Hughes, Robert H. Jackson and 
others, did much to enlist the interest 
of state and local associations and the 
rank and file of the profession in the 
development of a national bar pro- 
gram. At the climax of that signifi- 
cant twenty-year period, during 
which the membership was doubled 
from approximately 15,000 to 30,000, 
it was my privilege, as the last Chair- 
man of the Conference of Bar Asso- 
ciation Delegates, in 1936, to serve 
as a member of the Association's 
Reorganization Committee, which 
drafted the new Constitution and 
By-laws establishing the authorita- 
tive House of Delegates. From the 
small select group which met at 
Saratoga Springs fifty-eight years be- 
fore, the Association had developed 
into a democratic body headed to- 
ward its “era of service’”—service to 
the average lawyer in his continuing 
legal education and his day-to-day 
work for his clients, and service to 
the public in providing civic leader- 
ship which the public has a right to 
expect from those to whom it has 
granted a valuable and exclusive 
franchise. 

During the succeeding twenty- 
year period, from 1936 to 1956, our 
membership again was doubled, 
from 30,000 to almost 60,000. But, 
despite the progress the Association 


has made from period to period, and 
despite the fact that ours is the larg- 
est organization of lawyers in the 
entire world, it was borne in on me, 
upon taking office last August, that 
we were woefully inadequate in na- 
tional organization. It was not easy 
to live with the fact that 76 per cent 
of the lawyers of this country are not 
members of the American Bar 
Association—have never felt its im- 
pact or enjoyed its many advantages 
—and that 75 per cent of the people 
in this country who need legal serv- 
ices never go to a lawyer. It seemed 
to me something ought to be done 
about it. Beneficiaries of a privilege 
which we have enjoyed for almost 
ten centuries, most of us have been 
taking our status too much for 
granted. We have been living in a 
fool’s paradise. People in the busi- 
ness world are accustomed to the 
necessity of meeting keen competi- 
tion at every turn, where the only 
answer is better service and better 
products; but we have relied too 
much upon statutes granting us the 
exclusive right to practice law. Why 
were such statutes enacted? Presum- 
ably because the public believed that 
the practice of law was an important 
activity which called for special li- 
cense on considerations of superior 
character, education and training, 
and that it would be contrary to the 
public interest to allow unlicensed 
persons to enter that field. The least 
we can do, it seems to me, in the 
public interest and our own interest, 
is to exert ourselves to the utmost to 
maintain the profession at the high- 
est level in character and competency 

(Continued on page 158) 
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American 

Bar 
Association 
Journal 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the Jaw to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Associ- 
ation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and 
Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the 
Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, 
Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their re- 
spective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the 
age of 36, who are automatically enrolled therein upon 








the official organ of the 


AMERICAN BAR ASSOCIATION 


published monthly 


their election to membership in the Association, All 
members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions aré reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years 
after an applicant’s admission to the Bar, the dues are 
$4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of 
the JouRNAL. There are no additional dues for member- 
ship in the Junior Bar Conference. Dues for the other 
Sections are as follows: Administrative Law, $5.00; Anti- 
trust Law, $5.00; Bar Activities, $2.00; Corporation, 
Banking and Business Law, $3.00; Criminal Law, $2.00; 
Insurance Law, $5.00; International and Comparative 
Law, $3.00; Judicial Administration, $3.00; Labor Re- 
lations Law, $6.00; Mineral Law, $5.00; Municipal Law, 
$3.00; Patent, Trade-Mark and Copyright Law, $5.00; 
Public Utility Law, $3.00; Real Property, Probate and 
Trust Law, $3.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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In the January issue of The American Bar Asso- 
ciation Journal, there appeared a timely and im- 
portant public interest advertisement entitled 
“Modern Factoring And How It Meets Today’s 
New Financial Requirements.” © 








This is one of the 





most comprehensive analyses ever published on 
the subject, and it is creating widespread interest. 


At the time of publication, reprints of this 5- 
page article were offered without charge to mem- 
bers of the legal profession. The response has been 
gratifying. 


If you did not see this public interest advertise- 
ment, we would be pleased to send you a reprint 
with our compliments. If you would like additional 
copies for your files, please indicate the quantity. 
Address your request to Mr. Walter M. Kelly, 
President, Commercial Factors Corp., Two Park 
Avenue, New York 16, N. Y. 
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Views of Our Readers 








= Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise within the province of our Association. Statements which do 
not exceed 300 words will be most suitable. The Board of Editors reserves the 
selection of communications which it will publish and may reject because of length. 
The Board is not responsible for matters stated or views expressed in any com- 


munication. 





Destructive Taxation: 


The $64,000 Question 


® The television program “The 
$64,000 Question” has dramatically 
brought to the attention of the 
American people the destructive 
character of our present federal tax 
laws. 

As pointed out by the National 
City Bank in its October, 1955, 
letter, in the case of a single person 
with a $4000 income from other 
sources, a winning of $32,000 is 
taxed $15,400, leaving the winner 
$16,600. 

An additional $32,000 would be 
taxed $23,292, leaving the winner 
$8,708. 

For a person to have and keep 
$64,000 after paying the income tax 
would require a prize of $448,711. 

Our present income tax law im- 
poses taxes on individuals starting 
with 20 per cent on incomes of $2000 
and under and increasing with the 
size of the income to 91 per cent. 

Coupled with our federal estate 
tax running to a top rate of 77 per 
cent, we have an ideal scheme for 
destroying the private enterprise 
system under which the individual, 
and not the government, provides 
the capital and owns and operates 
our industries. The effect is to lessen 
or destroy the incentive to work, 
save and invest in productive enter- 
prises, which is so essential to our 
continued progress and prosperity. 

As in the case of the “$64,000 
Question”, persons hesitate to invest 
in business enterprises, and business 
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men hesitate to embark upon new 
ventures, because of the loss in- 
volved in the event of failure and 
the confiscatory taxes levied in the 
event of success. The ultimate effect 
is certain to be disastrous. 

The “disincentive” effect of the 
high tax rates is shown by the follow- 
ing figures: 

One half of the total federal reve- 
nue of $60 billion is provided by the 
tax on individual incomes. Only 3 
per cent of the total revenue (about 
$2 billion) is produced by the rates 
of this tax above 34 per cent. Inci- 
denfally, 35 per cent is the highest 
rate that could be imposed (with 
the present beginning rate of 20 
per cent) under the Reed-Dirksen 
Amendment now pending in Con- 
gress, which limits the power of Con- 
gress to tax incomes, inheritances 
and gifts. 

The $20 income tax cut for all 
taxpayers and dependents proposed 
‘n the last session of Congress would 
have cost the government a revenue 
loss of $2 billion 300 million. 

Eighty-four per cent of the reve- 
nue from the individual income tax 
is produced by the beginning rate 
of 20 per cent. 

The estate and gift taxes produce 
a little over 1 per cent of the total 
revenue (less than $1 billion) ,— 
enough to run the government for 
about four days. 

The Reed-Dirksen Amendment 
limits the degree of tax-rate progres- 
sion in the case of the income tax 
without impairing the power of 


Congress to raise needed revenue 
during either war or peace and re- 
serves to the states the exclusive 
power to impose death and gift 
taxes. It is a much needed reform. 

Rospert B. DRESSER 
Providence, Rhode Island 


**House Counsel’’ 
an Excellent Article 


" This is to express my appreciation 
for the excellent article by Mr. 
Stephen E. Davis entitled, “House 
Counsel: The Lawyer with a Single 
Client” which appeared in the Sep- 
tember issue of the AMERICAN Bar 
ASSOCIATION JOURNAL. Mr. Davis has 
written an admirable article and is 
to be commended. 
ANDREW 
Houston, Texas 


The First Code 
Was in Georgia 


P. STEPHANS 


® In Mr. Oliver Schroeder’s excel 
lent article, “Comparative Law: A 
Subject for American Lawyers”, in 
the October, 1955, issue of the 
JourRNAL, I noted the statement on 
page 929 that “David Dudley Field, 
who authored the first code as a 
legal reform for the states of the 
union used the Code Civil of France 
as his model”. 

We Georgia lawyers claim for ow 
own state the honor of the first codi- 
fication of the common law. I quote 
the following from an article titled 
“The Common Law and Its First 
Codification by Thomas R. R. 
Cobb” by William F. Jenkins, Chief 
Justice Emeritus, Supreme Court of 
Georgia, in the November, 1953, 
Georgia Bar Journal, Volume 16, 
pages 144, 145. “A similar code 
commission was appointed by the 
state of New York in the same year 
that Georgia named hers. It was 
headed by the illustrious lawyer 
David Dudley Field. The New York 
Commissioners reported back to 
their Legislature in the year 1865— 
five years after the Georgia Code 
had been adopted by its General 
Assembly, and two years after it 
had gone into actual operation. 
Even then, this New York Code pro- 
posal was rejected by the New York 

(Continued on page 109) 
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Correct screen credits are mandatory in the international motion picture business. That’s why our 
registered trademark TECHNICOLOR (in the correct credit phrase) has been translated into thirty-five 
languages. It identifies for people in every country of the world the products 
and services of the Technicolor Companies. 


TECHNICOLOR MOTION PICTURE CORPORATION 
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Do You Know? 


Citations to Cases 


|. Cross references to the cited case 
as elsewhere reported. 


2. Affirmances, reversals, dismissals 


and modifications of the cited case by 
state courts and the United States Su- 
preme Court. 


3. References to any case overruling 
the cited case and to cases connected 
or parallel to the cited case. 


4. In all editions, fully analyzed cita- 
tions by the federal courts. 


5. In every state edition, fully analyzed 
citations by courts of that particular 
state to which that edition relates. 


6. Citations in most state editions to 
cases reported prior to the National 
Reporter System as cited in all units 
of the Reporter Series. 


7. In addition to the coverage outlined 
above the citations to cases in the 
Shepard units for the National Re- 
porter System also show citations to 
each case from all other state cases in 
every unit of the Reporter Series. 


8. Citations in American Law Reports 
annotations and in articles in law re- 
views and bar journals. 


In such manner, the more than sixty ed- 
itions of Shepard's Citations indicate 
the judicial history and later treatment 
of every case decided by any court of 
appellate jurisdiction located anywhere 
in the United States. 


SHEPARD’S CITATIONS 














Colorado Springs 






























SHEPARD’S CITATIONS Provide You With 


Citations to Statutes 


|. Citations to the United States Con- 
stitution, Code and Statutes at Large 
(not in the Code) by the courts of each 
state and the federal courts. 

2. Citations to the State Constitutions 
by the courts of each state and the 
federal courts. 

3. Citations to the State Codes, Com- 
piled Statutes or Compiled Laws by 
the courts of each state and the fed- 
eral courts. 

4. Citations to the Session Laws (not 
in the Compilations) by the courts of 
each state and the federal courts. 

5. Amendments, additions and repeals 
of the United States and State Consti- 
tutions, United States and State Com- 
pilations and Laws (not in the Compila- 
tions) by subsequent acts. 

6. Judicial declarations that an act is 
constitutional, unconstitutional, valid 
or invalid. 

7. Tables of Acts cited by Popular 
Names or Short Titles. 

8. In many state editions, citations to 
Municipal Charters and Ordinances by 
the courts of those states and the fed- 
eral courts. 

9. Indices to cited provisions of Muni- 
cipal Charters and Ordinances in sev- 
eral state editions. 

10. Citations to the Federal Court 
Rules and Court Rules in each state. 











All cases which have cited or construed 
the constitutional or statutory provi- 
sions under consideration should be 
checked in the appropriate Shepard 
edition. 


Colorado 
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THE AMERICAN SOCIETY 
OF INTERNATIONAL LAW 


Founded January 12, 1906, by a group of dis- 
tinguished American lawyers, judges, 
diplomats and teachers. Now marking the 
50th year of its existence. 

Its Object: To foster the study of international 
law and to promote the establishment and 
maintenance of international relations on 
the basis of law and justice. 

Membership: Open to any person of good 
moral character interested in its objec- 
tives. 

Meetings: Annual meetings, held in April in 
Washington, D. C., provide a forum for dis- 
cussion of principles and practice of inter- 
national law by leaders in the field. Re- 
gional meetings are held from time to time 
in various centers throughout the country. 
A special series of such meetings is being 
held in connection with the celebration of 
the Society's 50th Anniversary. 

Dues: Annual dues of $10.00 include subscrip- 
tion to the quarterly AMERICAN JOURNAL OF 
INTERNATIONAL LAW and the annual PRO. 
CEEDINGS. For further information apply to 
the Executive Secretary, 1826 Jefferson 
Place, N.W., Washington 6, D. C. Applica- 
tion for membership may be made on the 
blank below. 


THE AMERICAN JOURNAL OF 
INTERNATIONAL LAW 


Published by the Society since 1907 in Jan- 
uary, April, July and October of each year, the 
Journal is devoted to the presentation of arti- 
cles, editorials and current notes by American 
and foreign experts on questions of interna- 
tional law and relations, book reviews and 
official documents, as well as decisions of na- 
tional and international courts relating to inter- 
national law. 

The digests, excerpts and citations of cases 
contained in its section of Judicial Decisions 
cover judicial pronouncements not only in mat- 
ters of relations between nations but also on 
domestic matters affected by international law 
and treaties. 

The Official Documents section includes na- 
tional legislation bearing on international law 
and relations, and international agreements 
and treaties governing such relations. 


1956 


EDWARD DUMBAULD. Secretary 
1826 Jefferson Place, N.W. 
Washington 6, D. C. 


I HEREBY APPLY FOR MEMBERSHIP IN 
The American Society of International Law 


NAME 


ADDRESS 








Any Kind of 
Court Bond 
Without Delay 


—Anywhere 


What type of court bond 
do you require? The 
U.S.F.&G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S.F.&G, 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 


FIDELITY & GUARANTY INSURANCE 
UNDERWRITERS, INC. 
Baltimore 3, Md. 





“Consult your Agent or 


Broker as you would your 
Doctor or Lawyer” 
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TWENTIETH EDITION (1956) OF 
ALEXANDER’S FEDERAL TAX HANDBOOK 


T HIS IS the most complete book published on federal taxation: 
and a means to increased income for you! 


Here is a one-volume tax library, written by practitioners for 
practitioners, which gives you a full presentation of the law of 


federal taxation. 


The revised and enlarged twentieth edition contains specimen 
forms; and it will safely guide you in the preparation of federal 


tax returns. 


Order your copy today, and be prepared to understand and ex- 
plain the tax problems with which your clients are faced. .$20.00 


THE QUICKEST, AND BEST, COMPLETE GUIDE ON FEDERAL 
TAXATION BY LEGAL AND ACCOUNTING EXPERTS 



























SECOND EDITION 
By E. C. Yokley 


Y okey is the man that brought au- 
thority and order to a field of confusion 
with the publication of his first edition 
in 1948. 


His Second Edition, two volumes, with 
pockets for supplements, continues to 
lead the field today in authoritative 
contents and in popularity...... $25.00 





TWO GREAT LEGAL TEXT BOOKS 


ZONING LAW & PRACTICE VALUATION OF EMINENT 


DOMAIN 


By Louis Orgel 


Once. has been the authority here 
since the publication of his first edition 
in 1936. 


His two-volume Second Edition is a 
masterpiece on this involved subject; 
and every able lawyer, handling an 
Eminent Domain or Valuation case 
turns to Orgel for authority and guid- 
MN Ssh ck cabehnoeteases tien ’s $30.00 


THE MICHIE COMPANY 


LAW PUBLISHERS, CHARLOTTESVILLE, VA. 
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BENRFIE o» 
TY cubeey 


in America 
By GEORGE W. DALZELL 


“.,. ‘benefit of clergy’... saved many 
a man from hanging in the days not 
very long ago .. . fascinating story...” 

WASHINGTON POST and TIMES HERALD 


. an entertaining bit of antiquar- 
ian research...” ‘ 
THE BOOKLIST—Chicago, III. 


. an amusing account of the devel- 
opment and mutations of this law on 
the American scene...” 

MORNING GLOBE—Soston, Mass. 


“Benefit of Clergy’ will be of prime 
interest to those of the legal profes- 
sion. But it has a secondary appeal to 
the lay reader as a carefully authenti- 
cated presentation of a most interest- 
ing doctrine of the law which touches 
all citizens.” 

CHARLOTTE (N. C.) NEWS 
$4.50 


JOHN F. BLAIR, Publisher 
404 First Nat'l. Bank Building 
Winston-Salem, North Carolina 


Our plant wrecked... 
our orders unfilled... 


but we still 
“earned” 


$446,000! 


(Based on Company File #DOA-9-1566S) 


A freak windstorm hit our plant one 
afternoon. A particularly powerful gust 
snapped the guy wires on the 150-foot 
steel stack at our powerhouse. 

The stack folded over in the middle. 
Downdraft started a fire that destroyed 
the powerhouse and a nearby building. 

Without power, our whole operation 
halted. We were six months getting back 





to normal production. Expenses piled 
up. Orders went unfilled. 


Only our Business Interruption 
Insurance kept us from going deeply 
into the red. The $446,183 we received 
took care of our continuing expenses— 
and gave us the same profit we would 
have made, had we been doing business 
as usual during the entire time! 




















Views of Our Readers 
(Continued from page 104) 


Legislature, save only as to that por- 
tion relating to Procedure. In later 
years, Field’s Code was adopted, 
common law and all, more or less 
in toto, by a number of other states. 
Field has stated that, owing to the 
outbreak of the Civil War and the 
isolation of the South, he had not 
even heard of the Georgia Code. It 
is thus seen that on the question of 
priority, Cobb stands on solid and 
indisputable ground. . . . Field was 
not only famous and learned, but 
in an effort to be scrupulously fair, 
he published an article in the year 
1872 in a law journal expressly giv- 
ing the first Georgia Code priority 
in the codification of the Common 
Law.” 


Rospert L. RIveERs 


Atlanta, Georgia 


This firm had the foresight to protect its ability to stay in business. 
Every client of yours can—and should—do the same. 
As you've just seen, Business Interruption Insurance offers 
a practical way to avoid a crippling loss of income when 
unexpected disaster causes a temporary shutdown. Windstorm, 
fire, explosion, riot and other insurable hazards can be 
covered by Hartford Business Interruption Insurance. 
Have your clients call their Hartford Fire Insurance 
Company Agent or their insurance broker for details about 
this important, low-cost form of “income protection.” 






Year in and year out you'll do well with the 


Hartford | 


Hartford Fire Insurance Company 

Hartford Accident and Indemnity Company 

Hartford Live Stock Insurance Company 

Citizens Insurance Company of New Jersey ... Hartford 15, Connecticut 
New York Underwriters Insurance Company ... New York 38, New York 
Northwestern Fire & Marine Insurance Company 

Twin City Fire Insurance Company... Minneapolis 2, Minnesota 





Manuscripts for the Journal 


® The JouRNAL is glad to receive from its readers any manuscript, material 
or suggestions of items for publication. With our limited space, we can pub- 
lish only a few of those submitted, but every article we receive is considered 
carefully by members of the Board of Editors. Articles in excess of 3000 
words, including footnotes, cannot ordinarily be published. 

Manuscripts submitted must be typewritten originals (not carbon copies) 
and must be double or triple spaced, including footnotes or any quoted mat- 
ter. The Board of Editors will be forced to return unread any manuscript 
that does not meet this requirement. 

Manuscripts are submitted at the sender’s risk, and the Board assumes no 
responsibility for the return of material. Material accepted for publication 
becomes the property of the American Bar Association. A period of at least 
four weeks is usually required for the consideration of material and two 
months is not uncommon. No compensation is made for articles published 
and no article will be considered which has been accepted or published by 
any other publication. 
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Pioneer 


of Lawyers’ 
Protectiue 
Jusurance 


Since July 1, 1945, thousands of policies 
protecting many of the country’s leading 
lawyers and law firms have been written 
by this Company. For claim and under- 
writing know-how based on more than a 
generation of experience, consult your 


local agent. 


Ney 


(Gisuiuty Company 


227 ST. PAUL ST. BALTIMORE 3, MD. 




























STEEL LIBRARY 
SHELVING 





MP 


WRITE 
FOR FREE 
BULLETIN ,... 











Se FREE ESTIMATES 
~~ WITHOUT OBLIGATION 


DELUXE METAL FURNITURE CO. 


462 STRUTHERS ST. 
WARREN, PENNSYLVANIA 


A DIV. OF ROYAL METAL MFG., CO. 








American Appraisals 
simplify Our fourth reprinting of this useful pamphlet 
estate administration 


Trust Officers and Executors know 
that the verified facts provided by 
American Appraisal service about the 
property—its existence, condition 
and value—simplify the fulfillment of 


LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith 


of the Boston Bar 


Price 50 Cents 


Copies may be secured 


fiduciary responsibilities. from 
The 
AMERICAN AMERICAN BAR ASSOCIATION JOURNAL 
pe vanscnnnia 1155 East 60th Street Chicago 37, Illinois 


leader in property valuation 
HOME OFFICE: MILWAUKEE 1, WIS. 
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if you have a client with 


CONSTRUCTION 
EQUIPMENT 


to dispose of 
@ you can sell it promptly 
e you can sell a// of it 


e you can get the Azghest total 
money for a// of it 


ata FORKE BROTHERS 
AUCTION 


The Auction Firm of FORKE BROTHERS has been in the professional 
auction business for over 35 years. They have the “know-how” and the 
ability to perform the one service which is necessary to make a sale—bring 
the seller and the buyer together on terms which are agreeable to both—those 
terms are simply the fair market price—determined by competitive bidding 
Buyers and sellers alike have the assurance of an honest, fair and 

dignified sale. 

Forke Brothers have sold thousands of pieces of heavy equipment. Their 
operation is not confined to any one area or section—they work all over the 
United States and Canada. This, of course, keeps them in close contact with 
the entire market. Forke Brothers KNOW the equipment market—they 
know its needs and they know its values 

Based on years of experience, Forke Brothers know how to advertise 
equipment for sale, to reach a maximum number of potential buyers for any 
particular type of equipment 

If you have a client with equipment to sell or equipment to be appraised for 
an estate or other purposes, it will prove profitable for you to inquire of 
Forke Brothers for their “Plan of Auction” and appraisal service. Full details 
are yours for the asking—plus a list of owners in almost every section of the 
country for whom Forke Brothers have sold. Write, wire or phone collect 


No obligation, of course 


FORKE BROTHERS 
“Che 7Fuctionetrd 


321 Sharp Bidg. Lincoln, Nebraska Phone 2-1045 
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Go First to 


C.uJ.S. 


and your Search will be Completed 














Coneus Juni SECUNDUM 


is the one complete LAW Encyclopedia based on 


ALL the CASES 





Ash for full details | 


AMERICAN LAW Book Co. BROOKLYN 1, N. Y. 
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Capital Punishment: 


A Sharp Medicine Reconsidered 


by Evelle J. Younger - Judge of the Municipal Court of Los Angeles 


® Capital punishment is older than recorded history, and it was apparently ac- 
cepted without question for many centuries as a perfectly natural form of pun- 
ishment. In modern times, however, both the wisdom and the humanity of such 
drastic retribution have been challenged. Judge Younger has written this article 
re-examining the whole question of capital punishment, its historical background 


and the arguments pro and con. 





* “It is sharp medicine”, said Sir 
Walter Raleigh, as he tested the 
keen edge of the axe while await- 
ing execution. Since 1618 we have 
changed the medicine, utilizing al- 
legedly more humane methods, and 
have greatly limited the occasions 
which call for such drastic treat- 
ment; but executions are still car- 
ried out by the state in the name of 
justice and argument concerning the 
death penalty continues. Bills out- 
lawing or further limiting capital 
punishment were introduced again 
this year in the California State Leg- 
islature.! Also, the unfortunate 
circumstances surrounding the execu- 
tion of Barbara Graham and the 
details concerning the frequent stays 
of execution granted in the Chess- 
man case have become matter of 
common knowledge. Consequently, 
and fortunately, our citizens—both 
lawyers and laymen—have shown in- 
creased interest in this problem of 
capital punishment during these 
past few months. I say “fortunate- 
ly” because public interest encour- 
ages official attention. The more we 
study this problem, the more we 


learn; the more we learn, the closer 
we come to answering the $64 ques- 
tion. 


Capital Punishment .. . 
The Historical Aspect 


Before considering that question, 
some attention must be devoted to 
the historical aspect of capital pun- 
ishment. We should realize that our 
reaction to the executions carried 
out by our predecessors may be 
prophetic of the reaction that our 
successors will have to our present- 
day system. Bloody Queen Mary, 
who caused thousands of execu- 
tions, undoubtedly was activated by 
the noblest motives. The lawyers 
and judges who participated in the 
Salem witchcraft trials would stren- 
uously resent any suggestion that we 
are more honorable or conscientious 
than they. If we can’t claim more no- 
ble motives, we can at least hope that 
our judgment as reflected in our sys- 
tem of punishment better stands the 
test of time. 


Originally the death penalty rest- 
ed primarily upon man’s effort to 
placate the gods, lest their benefi- 





cent solicitude for the group be di- 
verted as a result of apparent group 
indifference to the violation of the 
social codes supposedly revealed by 
the gods. The complete blotting out 
of the culprit was a_ practical 
demonstration of group disapproval. 
Later the individual came to be 
looked upon as a scoundrel, capable 
of free choice in every aspect of his 
conduct, who had wilfully chosen 
to do wrong. The theory of capital 
punishment which evolved in this 
period was based on man’s natural 
desire to return blow for blow, in- 
jury for injury. In order that desire 
for revenge would not develop to 
the point where every killing result- 
ed in family feuds and wars of vary- 
ing sizes, restrictive laws were intro- 
duced. Gradually, it was realized 
that crime was more than a personal 
affair between guilty party and vic- 
tim, and the state took over the re- 
sponsibility for punishment. Action 
was still purely retaliatory. Later, 
however, the concept developed 
that in punishing, the state provided 
protection against potential injury. 
A penal system evolved, featuring 
three clearly defined aims: (1) pre- 
vention, (2) punishment and (3) 
indemnification. It was contended 
that only the death penalty achieved 
these objectives. As deterrence 





1. Assembly Bills 2089, 2090, 2091. 


February, 1956 * Vol. 42 113 


Capital Punishment 


ranked higher and higher, more and 
more crimes became capital crimes. 
Torture before, and degradation 
after, were added to the punishment 
of death. 

According to the Bible, the pun- 
ishment of death was inflicted for 
a large number of offenses against 
the laws of Moses. Among these of- 
fenses we find, on the one hand, so 
serious a crime as murder, and, on 
the other, so petty an offense as 
gathering sticks on the Sabbath day. 
Later, when the population was 
sparse and men were needed for 
armies, executions were rare. Wil- 
liam the Conqueror, for example, 
used the death penalty only to pun- 
ish conspiracy against his rule. His 
successors, however, reintroduced it 
for other crimes, and the pendulum 
swung. In the days of Blackstone 
there were 160 different felonies for 
which the penalty was death. The 
trend continued until there were 222 
capital crimes (including the shoot- 
ing of a rabbit, the theft of a pocket 
handkerchief and the cutting down 
of a cherry tree). Only in the last 
century has there been definite and 
permanent recognition of the su- 
preme value of life to the extent that 
capital punishment has been virtual- 
ly restricted to the crime of murder. 

Notwithstanding other  indict- 
ments we may level at those respon- 
sible for the bloody orgies of the 
past, we cannot deny that they pos- 
sessed imagination. 

Included among the earliest meth- 
ods of execution were crucifix- 
ion, stoning, poisoning, starvation, 
drowning and burying alive. Con- 
demned criminals were sawed or 
chopped in two while still alive by 
the ancient Persians, Hebrews and 
Chinese. Flaying (skinning) alive 
was a common method of execu- 
tion in the Far East. The European 
variation on this method involved 
the victims being subsequently im- 
paled; 7.e., stuck on a sharp stick. 
Another Oriental favorite consisted 
of the victims being eaten alive by 
insects or sewn in a bag with poison- 
ous snakes. The Chinese “torture ol 
the knife”, the Japanese ‘execution 
of the twenty-one cuts”, and the 
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Peruvian method described as “slic- 
ing to death” all involved the vic- 
tims being cut to pieces as slowly 
and painfully as possible. From 1426 
to 1772 criminals were sometimes 
pressed to death in England. This 
method was also used at Salem in 
1592 during the witchcraft trials. 
Boiling, which had at one time been 
in frequent use by the Chinese, be- 
came the punishment for poisoning 
in England in 1530, and was used 
on the Continent from the thir- 
teenth to the sixteenth centuries, al- 
though some rulers considered fry- 
ing preferable to boiling. 

“Drawing and _ quartering”, 
French style, involved pulling the 
criminal literally to pieces, after 
preliminary torturing, utilizing four 
of the strongest horses available. 
“Breaking on the wheel” was popu- 
lar during the eighteenth century 
in France and Germany. The cus- 
tomary procedure was to bind the 
criminal, face up, to a large wheel 
and beat him to a pulp with a sledge 
hammer or iron bar. 

Burning alive was one of the first 
and most widely used methods of 
execution. We find mention of it in 
the Old Testament as a punishment 
for incest and prostitution. Every 
year during the Holy Inquisition 
scores of persons were burned at the 
stake. The Protestants adopted a 
similar method in dealing with those 
who plotted against the true faith. 
Burning was by no means reserved 
for heresy, however. Witchcraft in 
particular was punished in this man- 
ner.? 


An Honorable Death .. . 
Execution by Beheading 


Beheading is one of the most ancient 
and popular of all forms of capital 
punishment. It was used by the an- 
cient Greeks, Romans, Egyptians, 
Chinese and Japanese. Here again 
there were variations. The method 
most susceptible of error on the part 
of the executioner involved the use 
of a rather light sword and required 
considerable strength and good tim- 
ing—so much so that the condemned 
on occasion would. offer a bonus 
should the man handling the knife 


sever the head with one stroke.’ 
There were many cases of bungled 
executions. This unfortunate situa- 
tion led the French Government to 
seek advice from the Secretary of 
the French Academy of Surgery, and 
resulted in the development of the 
guillotine in 1792. 

Like beheading, being shot to 
death by a firing squad is consid- 
ered an “honorable” way to die; and 
this method is and has been for 
many years favored in the case of a 
military execution. Hanging, on the 
other hand, is considered a dishon- 
orable way to meet death. This dis- 
tinction seems to me to be highly 
academic. 

Hanging, in many and _ varied 
ways, has been the most popular, if 
not the most foolproof, method of 
execution. In England the practice 
developed of letting the bodies hang 
and rot in order to bring the mes- 
sage more forcefully to the popu- 
lace. Early hangings resulted in 
death by strangulation. The modern 
method, dating from the time the 
“long drop” was originated, consists 
of dislocation of the neck, by break- 
ing the spinal cord. An executioner 
named Berry, in Yorkshire, did con- 
siderable research to the end that 
the drop should be long enough to 
bring about “instantaneous death” 
but not so long as to cause mutila- 
tion; and he published a “drop ta- 
ble” in 1885, containing considerable 
helpful information concerning the 
rope, scaffold, technique, etc. 

Centuries ago animals were treat- 
ed like human beings—or vice versa. 
Pigs, horses and cattle were fre- 
quently executed for murder.* In 
1474 a male domestic fowl was tried 
“for the heinous and unnatural 
crime of laying an egg”, and sen- 








2. The usual procedure was to strangle the 
criminal immediately before lighting the fire. 
In this connection, Blackstone says: “But the 
humanity of the English nation has author- 
ized, by a tacit consent, an almost general 
mitigation of such part of these judgments as 
savour of torture or cruelty . . . there being 
very few instances (and those accidental or 
by negligence) of any person’s being embow- 
elled or burned till previously deprived of 
sensation by strangling.” 

3. Tas AvtToprocrarpHy or Sir Joun Bram- 
ston, K. B. (Camden Society, London, 1845) 
page 192. 

4. E. P. Evans, Tae Crrmat Prosecution 
AND PUNISHMENT OF ANIMALS (Heineman, Lon- 
don, 1906) page 140. 
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tenced, together with the egg, to be 
burned at the stake.® In cases of 
bestiality, both the man and the ani- 
mal, on being found guilty, were 
sentenced to both 
alive together. In- 
objects were 
tried and executed (e.g., “haunted 
house”, wherein a murder had oc- 
curred). Allied to the capital pun- 
ishment of animals and inanimate 
objects was the practice of disin- 
terring human corpses for the pur- 


death, usually 
burned 


animate 


being 


sometimes 


pose of posthumous execution, 
sometimes by hanging, in other cases 
by burning. Today we utilize all our 
resources to keep a condemned man 
healthy till the fatal day; but if he 
should die, or manage to commit 
suicide, we dispense with the for- 
mality of execution. 

Penological reform started with 
the repeal of torture as an addi- 
tional punishment and continued 
with the repeal of capital punish- 
ment for petty crimes, eventually 
leaving murder as the most out- 
standing of the few crimes involv- 
ing the death penalty. The trend 
throughout the world appears to be 
toward the abolition of the death 
penalty. In approximately thirty 
countries the death penalty has been 
eliminated by law or tradition. 

There has been a fluctuating ten- 
dency toward abolition in the 
United States. From the first, Amer- 
ica has had fewer “capital” crimes 
than England. The English colonies 
in this country had from ten to 
eighteen Today 
there are seven capital crimes, ex- 


capital offenses. 
cluding treason, in the forty-eight 
states. California lists five in addi- 
tion to treason.® In this connection 
it is interesting to note that all of 
the 110 men executed in California 
from 1938 to 1953 were sentenced 
to death for the crime of murder 
in the first degree.‘ 

The death penalty may now be 
imposed by forty-two states, the Dis- 
trict of Columbia and the Federal 


Government. Of these, thirty-five 


states and the United States pro- 
vide that the jury shall determine 
when the death penalty is to be im- 
posed; four states provide that the 


jury may recommend the death pen- 
alty, but the judge is not bound by 
the recommendation; and _ three 
states require capital punishment. 
Twenty-six of the thirty-five states 
(and the Federal Government) that 
allow the jury to determine pun- 
ishment divide murder into degrees 
and allow the death penalty only 
in the case of first-degree murder. 
Nine states abolished the death pen- 
alty but later restored it, with life 
imprisonment as an alternative. One 
state, Maine, abolished, restored and 
again abolished the death penalty. 

Electrocution, hanging, lethal gas 
and shooting, are, in the order of 
their popularity, the methods of ex- 
ecution in the United States. The 
electric chair was first used in New 
York in 1890. Twenty-two states now 
use this method of execution. Elev- 
en states execute by hanging. Eight 
states, including California, use the 
gas chamber. Lethal gas is reputedly 
the most humane method of execu- 
tion. There is considerable argu- 
ment on this point, however; and 
unfortunately, there are no living 
experts available to settle the dis- 
pute. 


The Modern Trend... 

No Capital Punishment 

Ihe trend toward abolishing capi- 
tal punishment is also reflected in 
the fact that only a small percent- 
age of those persons who commit 
murder are actually executed. Most 
murderers are never sentenced to 
death, and many who are sentenced 
to death manage in one way or an- 
other to escape that penalty. Statis- 
tics on this point are not consistent 
and are obviously not completely 
reliable. Raymond T. Bye,® basing 
his figures on 1917 statistics, says 
that one man in seventy who com- 
mits a homicide in the United States 
suffers death for it. Warden Lewis 
E. Lawes!’ sets the figure at 1 in 
85. Harry B. Chamberlin, Operating 
Director of the Chicago Crime Com- 
mission and an ardent supporter of 
capital punishment, utilizing Cook 
County figures for the year 1921, 
found that less than 3 per cent of 
those who committed murder were 
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executed.'! Dr. Joseph Catton, clin- 
ical professor of medicine at Stan- 
ford University, in his book Behind 
the Scenes of Murder, takes the hom- 
icide rate for 1938 and shows that 
only 1.8 per cent of the murderers 
were executed. In 1953 there were 
sixty-two persons executed in the 
United States. In that same year 
there were over 7000 cases of mur- 
der and non-negligent manslaugh- 
ter.'2 At that rate the criminal’s 
chances of escaping execution are 
better than 100 to 1. Obviously 


Not every homicide is willful mur- 

5. Evans, page 162; see also S. Baring Gould, 
Curtostties or O_pen Times (1869). 

6. First-degree murder (P.C. 190); kidnap- 
ping (P.C. 209); train wrecking (P.C. 219); 
perjury in a capital trial resulting in the exe- 
cution of an innocent person (P.C. 128); and 
assault by a ‘life prisoner (P.C. 4500). 

7. Robert M. Carter, Carrrat PuntsHMENT IN 
Cavirornta; 1938-1953, thesis, University of 
California School of ‘Criminology. 

8. See Nicola Tesla in the New Yorx. Wort. 
November 17, 1929, and the San Dreco Sun, 
December 3, 1938. 

9. CaptTaL PUNISHMENT IN THE Unrrep Srates. 

10. Man’s Jupcment or Dear (1924) page 34. 

1l. Proczepincs or THe ANNUAL CoNcGRESS o¥ 
THE AMERICAN Prison Association (1922) page 
361. 

12, National Prisoner Statistics, Federal Bu- 
reau of Prisons. 
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der, but even if half of them can be 
so classified, the odds favoring the 
criminal are still fifty to one. In 
California, during the ten-year pe- 
riod 1945-1954, there were at least 
3500 homicides compared to eighty- 
seven executions.'® 

Still further evidence of the grow- 
ing reluctance to execute criminals 
is found in statistics relating to the 
time which passes between a sen- 
tence of death and actual execu- 
tion. Undoubtedly, most of the time 
is consumed by conscientious law- 
yers and judges working tirelessly 
to eliminate any possible error and 
prevent a miscarriage of justice. I 
suspect, however, that some of the 
delay can be blamed upon a natural 
reluctance on the part of an appel- 
late court judge to take action which 
would cost a human life when there 
is any legal justification, however 
slight or obscure, for referring the 
matter to an entire court or higher 
tribunal. I hope this suggestion does 
not offend any of my superiors. Ac- 
tually, if I were a supreme court 
judge and if someone were to ac- 
cuse me of being sentimental, I 
would not be insulted. Sentiment 
and practical common sense exist 
side by side in every decent human 
being. Only Nazism, Communism 
and similar totalitarian doctrines 
rule out all sentiment as a reason 
for human action. In any event, for 
whatever reason, it does take a long 
time to execute a criminal. You may 
remember the Sacco-Vanzetti case. 
They were arrested on May 5, 1920, 
tried in May, June and July, 1921, 
and executed on August 23, 1927. 
Here in California, Caryl Chessman, 
on January 22, 1948, committed the 
crime for which he was sentenced to 
death on June 25, 1948; and he is 
still alive in “Death Row” today. 
These are admittedly exceptional 
cases. Let's examine the statistics 
then covering the period 1938 to 
1953 in California. One hundred 
and ten persons were executed. Each 
one spent an average of sixteen 
months in condemned status—the 
range was from six months to six 
years, one month. Five men each 
spent over 1000 days in Death 
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Row.'* This is about par for the 
course, although it may seem at 
times that the wheels of justice move 
at an exceptionally slow rate of 
speed in California. Twelve federal 
prisoners were executed throughout 
the United States during the ten- 
year period from 1945 through 1954. 
Each prisoner spent an average of 
1614 months in condemned status. 
Bonnie Heady and Carl Hall were 
executed in less than a month. Ex- 
cluding them, the average time 
elapsing between sentence and ex- 
ecution was 1914 months.'® 


A Biblical Sanction... 
The Arguments Pro 


The arguments in favor of capital 
punishment are quite persuasive. 
The abolitionists have no copyright 
on the Bible, as the following quo- 
tations indicate: “Whoso sheddeth 
man’s blood, by man shall his blood 
be shed.” “He that killeth with 
the sword must be killed with the 
sword.”!7 Many New Testament ref- 
erences recognize the divine ap- 
pointment of human government, 
and the validity of the penalty of 
death.'* Eminent theologians assert 
that quotations used by the aboli- 
tionists are wholly misapplied when 
used against capital punishment and 
the penal institutions of lawfully 
constituted governments, whose au- 
thority was never challenged by 
Christ.!® 

The swift and certain execution 
of the ancient law, punishment by 
a means bearing a just proportion 
to the enormity of the crime, is the 
best deterrent known. Death is still 
the king of terrors, and the only 
terror that holds some men in check. 
Under the modern system of par- 
dons and paroles, turkey dinners 
and cadet uniforms, there is in re- 
ality no such thing as life imprison- 
ment. The fiends are often released, 
only to commit more murders. 
There is too much loose talk about 
the sacredness of human life. A life 
is sacred only when it makes itsell 
sacred; when it respects the lives 
and rights of others. Capital pun- 
ishment should be abolished, but 
not until the murderers of the world 






abolish it first. Desperate murder 
ers, like venomous reptiles and wild 
beasts that prey on men, should have 
no place in the society of peaceful! 
men. A cold-blooded murderer, hav. 
ing cunning intelligence without 
moral restraint, is infinitely more 
dangerous than any other anima! 
on earth. Why slay the man-eating 
tiger and carefully preserve the hu 
man_ beast? 
Although capital 
does not restore the life of the mur- 


punishment 


derer’s victim, neither does any oth 
er punishment. The death of the 
murderer, however, does secure so 
ciety against him. Too many per 
sons indulge themselves in gushing 
sentimentalism over criminals. They 
overemphasize the fact that life, ed- 
ucation and environment are the 
forces that victimize and penalize 
every criminal. If society is wholly 
responsible, why not apologize to 
the cutthroat and pension him for 
life? If you don’t hang him, why 
imprison him? He surely needs nei- 
ther gallows nor cell if the blame is 
all on the universe at large. 

The death penalty cannot be con 
demned as ineffective in those juris- 
dictions where persons in authority 
fail consistently to invoke the pen- 
alty. Those states which have aban- 
doned capital punishment without 
a resulting increase in the murder 
rate had failed for a long period 
prior to its final abolition to en- 
force the penalty effectively. Uncer- 
tain, tardy justice is the cause ol 
most anarchist outbreaks in which 
lynchings occur. 

Even the most ardent advocates 
of life imprisonment as punishment 
for murder admit, without hesitan- 
cy, that it is necessary to provide the 
death penalty for murders commit- 
ted by men under life sentence. This 
(Continued on page 196) 


13. Statistics supplied by the California 
State Department of Corrections. 

14. Robert M. Carter, Capital Punishment 
in California 1938-53, thesis, University of 
California School of Criminology. 

15. Statistics supplied by the United States 
Department of Justice. 

16. Genesis, IX:6. See also Exodus XXI:12, 
Leviticus XXIV:17, and Numbers XXXV:30-31. 

17. Revelation XIII:10. 

18. See Romans XIII:1-4 and Acts XXV:10 
and 11. 

19. See By Ricut or Sworp, by Leigh H 
Irvine, (1915) page 17. 
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Pedestrianism: 


A Strange Philosophy 


by Lewis C. Ryan and Bruno H. Greene - of the New York Bar 


®" The authors of this article are strongly opposed to the substitution of the prin- 
ciple of “liability and limited compensation without fault” for the deeply rooted 
legal principle allowing recovery of full damages for actionable wrongs causing 
motor vehicle accidents. Proposals that some sort of “workmen’s compensation” 
be provided for the victims of such accidents are not new. Last fall, the Saturday 
Evening Post in an article by Judge Samuel H. Hofstadter, of New York, gave 
wide publicity to the alleged merits of “administrative compensation” in such 
cases, In rebuttal, Messrs. Ryan and Greene point out the many fallacies of this 


remarkable Utopian scheme. 





® “WANTED: 72 MILLION AMERICAN 
MOTORISTS TO PAY FOR ANY INJURY 
CAUSED BY AN AUTOMOBILE TO ANY 
PERSON, SOBER OR DRUNK, REGARDLESS 
OF FAULT.” The hue and cry is on 
again to place full responsibility for 
deaths and injuries on our highways, 
not on those whose actions or omis- 
sions are responsible for the event, 
not even on those who, as in the case 
of industrial accidents, by operating 
a business or enterprise have pro- 
vided an opportunity for such an 
event to happen, but on those who 
are completely disconnected with 
the accident, have never heard of it 
or of the parties concerned. Why? 
Because the advocates of the various 
automobile accident compensation 
plans maintain that fault, if any, “is 
one chargeable to a society which 
‘negligently’ tolerates dangerous lo- 
comotion”! or because the driver is 
responsible “‘by his very presence on 
the highway. "2 Thus, the pe- 


destrian obviously becomes the only 
angel in the picture, and “pedestri- 
anism” the only ethical philosophy. 

More than twenty-five years ago, 
Austin J. Lilly, General Counsel of 


the Maryland Casualty Company, 
wrote: “There is something almost 
sinister in the ruthless pursuit of 
American motorists, culminating in 
this proposal to put them all, owners 
and operators alike, in a semi-outlaw 
class . . . to impose upon them all, 
collectively, a vicarious responsibil- 
ity for the faults of pedestrians and 
passengers. . . .’"8 

More concretely, the apostles of 
“Compensation at the Expense of 
the Innocent”, generally speaking, 
offer three basic reasons fer their 
desire to substitute such compensa- 
tion for our system of liability of 
those responsible: 

1. Automobile accidents are in- 
evitable. Hence, the principle of “no 
liability without fault” has outlived 
its usefulness. 

2. “Justice delayed is justice de- 
nied”. Our court calendars are con- 
gested. The courts cannot cope with 
personal injury litigation. Hence, 
these cases should be removed from 
the courts and entrusted to an ad- 
ministrative board for expeditious 
awards to the injured. 

3. Financially irresponsible mo- 





torists are causing a considerable 
number of injuries. Resort to a com- 
pensation fund guarantee 
recovery to their victims. 

In the face of a mounting toll of 
injuries and death caused by auto- 


would 


mobiles on our streets and highways, 
remedial suggestions have 
been made and several of them have 
been adopted in a number of Ameri- 
can jurisdictions, some with more, 
others with less success. Among them 


many 


are such remedies as compulsory in- 
surance plans, safety responsibility 
laws, legislation providing for un- 
satisfied judgment funds in various 
forms, etc. But the most radical plans, 
to date not adopted in any state of 
the Union (although one is in opera- 
tion in Saskatchewan, Canada, the 
only area in the Americas) , are the 
Automobile Accident Compensation 
Plans, compelling compensation re- 
gardless of fault. To those alone the 
scope of this article is limited. 


I. The “Plans” 


All compensation plans show, sub- 
stantially, the same features. They 
are all based on “liability without 
fault” and the benefits they offer are 
patterned after those of workmen’s 
compensation laws. Among the most 





1. Ehrenzweig, “Futt Am” INSURANCE FoR 
THe Trarric Victim, page 3 (1954). 

2. Marx, Reply to The Case against Com- 
pulsory Automobile Compensation Insurance, 
15 Onto Sr. L.J. 157, 159 (1954). 

3. Lilly, Computsory Avromosite InsuRANCE, 
Computsory CoMPENSATION ror Motor VEHICLE 
InsuRIEs AND Motor Venicitz Financia Re- 
sponsisititry Laws, Association of Casualty 
and Surety Executives, page 53 (1930, as re- 
printed in 1932). 
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notable forerunners of the “Colum- 
bia Plan*” are the suggestions con- 
tained in the speeches and writings, 
published around 1924 and 1925, 
by Judge Robert S. Marx', and, in 
New York, the Straus-Cuvillier Bill, 
repeatedly submitted to, but never 
adopted by the New York Legisla- 
ture®, 

The “Columbia Plan” itself, or, 
as it is sometimes referred to, the 
“Ballantine Report”, named after 
the chairman of the committee 
which prepared it’, is by far the most 
detailed and ambitious plan of them 
all. A good summary of its provisions 
was prepared by Professor Young B. 
Smith®. 

The Plan does not cover property 
damage, excludes compensation to 
owners and operators whose injuries 
were not caused by another motor 
vehicle®, and is “exclusive”, in that 
it deprives the injured person of his 
right to recovery in tort. No com- 
pensation is paid in any case, how- 
ever serious, for pain and suffering. 
For business and professional men, 
profits take the place of wages in the 
calculation of awards. For certain 
groups of non-wage-earners mini- 
mum wages are “assumed’!® The 
committee estimated that the cost 
of this compensation plan would in- 
crease the then prevailing rates paid 
by motorists for public liability in- 


surance by approximately 61 per 
cent!}, 

Two studies, following on the 
heels of the “Columbia Plan”, arrive 
at basically similar conclusions. One 
was published by a committee 
headed by Shippen Lewis of the 
Philadelphia Bar, in 1932}, the 
other is a book by Patterson H. 
French, entitled The Automobile 
Compensation Plan published in 
1933 and covering the State of New 
York. 

For the State of Wisconsin, Ray 
A. Brown prepared an interesting 
study on a much smaller scale than 
the Columbia Report, in 193518. 

The only automobile accident 
compensation plan actually in oper- 
ation in the Americas is now in 
effect in the Province of Saskatche- 
wan, Canada. This plan differs from 
the other models mainly in that it 
includes compensation for property 
damage up to a small amount and 
reserves to the victim, in addition 
to his right to compensation, the 
right of action in tort, if he alleges 
negligence on the part of the injur- 
er. The scale of benefits offered has 
been discussed by Judge Marx'4. The 
average premium for a car five to six 
years old is said to be approximately 
$20 a year, 

Recently a number of legal writ- 
ers have again revived the propa- 


ganda for various types of compen- 
sation plans. Among them are: 

1. Judge Robert S. Marx, the in- 
defatigable exponent of compensa- 
tion, who again vigorously advocates 
abandonment of the fault doctrine 
as being “a legal fiction” and rejects 
other measures as “hasty attempts to 
cover the open sores which the vol- 
untary liability system has left upon 
society”’.16 

2. Professor Albert A. Ehren- 
zweig!?, who proposes a voluntary 
accident insurance for owners and 
operators of automobiles in statu- 
tory minimum amounts, in return 
for such persons’ freedom from com- 
mon law liability for ordinary, not 
criminal, negligence’. 

3. Judge Samuel H. Hofstadter’, 
who rejects liability for fault as “un- 
realistic” and maintains that “soci- 
ety must accept collective responsi- 
bility for such accidents”.?° 


II. The Merits 


Liability regardless of fault is 
the “darling of . . . theorists who 
dwell in Halls of Ivy”,2! 

We most emphatically believe in 
the wisdom and full applicability 
of the rule announced by Holmes 
in 1881: “The general principle of 
our law is that loss from accident 
must lie where it falls, and this 
principle is not affected by the fact 
that a human being is the instru- 





4. Infra. 

5. Marx, The Curse of the Personal Injury 
Suit and a Remedy, 10 A.B.A.J. 493, (1924). 
For details and some modifications see 
also Marx, Compulsory Automobile Insurance, 
11 A.B.A.J., 731 (1925); Marx, Compulsory 
Compensation Insurance, 25 Cor. L.R., 164 
(1925). 

6. See Lilly, supra, note 3, at 15, where 
a brief summary of some other early “plans” 
may be found. 

7. Report by the Committee To Study Com- 
pensation for Automobile Accidents to the Co- 
lumbia University Council for Research in the 
Social Sciences (1932). 

8. Smith, Dowling and Lilly, Compensation 
for Automobile Accidents: A Symposium, 32 
Col. L.R. 785, 798-803 (1932) . 

9. Supra, note 7 at 140. 

10. For other details of the compensation 
schedule see Smith, supra, note 8 at 800. 
Professor Smith recognizes that “the sug- 
gested scale of compensation is the most vul- 
nerable feature of the plan as outlined”, and 
points particularly to the fact that “a con- 
siderable number (of injured) are persons 
with much greater earning power and in- 
come than is to be found in the groups cov- 
ered by workmen's compensation acts.” 

11. Supra, note 7 at 156, 213, 288. 

12. For a summary of this plan, see Kilroe, 
Necessity for Preservation of the Judicial 
Process in the Interest of Persons Injured in 
Automobile Accidents, 25 N. Y. Srare Bar 
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Butietin 315, 316 (1953). 

13. Automobile Accident Litigation in Wis- 
consin: A Factual Study, 10 Wrs. L.R. 170 
(1935). Mr. Brown concludes: “The writer is 
of the opinion that on the whole, it would 
be undesirable at the present time to apply 
the compensation plan to automobile acci- 
dents.” 

14. Compensation Insurance for Automobile 
Accident Victims: The Case for Compulsory 
Automobile Compensation Insurance, 15 Onto 
Srate L.J. 134, 141 (1954). 

15. According to McVay, Reply to “The Case 
for Compulsory Automobile Compensation In- 
surance”, 15 Onto Sr. L.J. 161, 166. Mr. McVay 
also points out that “the deductible for the 
fire, theft, collision and property damage cov- 
erage was increased in 1953 from $100 to $200. 
Despite this, and despite the fact that the 
fund furnished meager benefits for a popula- 
tion of less than 1,000,000 people, it was re- 
ported to have a deficit of $1,600,000 as of 
April 1, 1953", citing the Narronat Unper- 
writer, No. 8, page 1. The adoption of the 
Saskatchewan plan was advocated by Frank P. 
Grad in Recent Developments in Automobile 
Accident Compensation, 50 Cor. L.R. 300 
(1950). For further evaluation of the Sas- 
katchewan plan, see infra. 

16. Supra, note 14 at 140. This article was 
answered by C. D. McVay, President of the 
Ohio Farmers’ Companies and of the Medina 
County Bar Association in The Case Against 
Compulsory Automobile Insurance, 15 Onro 
State L.J. 150 (1954) which drew a reply by 


Judge Marx, ibid. 157, which, in turn, was 
answered by Mr. McVay, ibid. 161. 
17. Supra, note 1. 


18. For a criticism of this plan, see a book 
review by Professor William B. Lockhart in 
39 Minn. L.R. 344 (1955). Professor Lockhart 
particularly points to the “absence of any 
analysis or even an informed estimate as to 
the cost of (the) proposed system compared 
to the costs under the present system of lia- 
bility based on negligence, backed by liability 
insurance” and attacks the proposal to com- 
pensate surgical care and hospitalization in 
fixed percentages. 

19. Traffic Jam in the Courts, N. Y. Tres 
Macazine, February 21, 1954 and Let’s Put 
Sense in the Accident Laws, Satrurpay Evs- 
NING Post (October 22, 1955) 17, et seq. 

20. For a recent study, sponsored by the 
Yale Law School and limited to recent auto- 
mobile injuries in New Haven, Conn., see 
James and Law, Compensation for Auto Acci- 
dent Victims: A Story of Too Little and Too 
Late, 26 Conn. B. J. 70 (1952). See also Mc- 
Niece and Thornton, Automobile Accident 
Prevention and Compensation, 27 N. Y. U. L. R. 
585 (1952). The authors of the last mentioned 
article, while recommending the assurance of 
minimum benefits without regard to fault, 
wish to reserve to the victim the right to a 
tort recovery, if he can prove negligence. 

21. Murphy, OsservaTions On THE FuTURE oF 
InsuRANCE, AWARDS AND COMPENSATION 15 
(1952). 
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ient of misfortune.”’?? 

We just as emphatically submit 
hat the recognized modern trends 
oward extension of liability with 
espect to manufacturers and sup- 
liers of chattels, owners and oc- 
cupiers of land, governmental and 
charitable immunity and vicarious 
liability as well as in the field of 
workmen’s compensation have not 
detracted from the _ validity of 
Holmes’s statement, because even 
under those principles the loss will, 
in a sense, “lie where it falls.” But 
what the proponents of the automo- 
bile accident compensation plans 
suggest is not such an extension, but 
a complete distortion and _perver- 
sion of this basic tenet by placing 
liability on those who, not even by 
a gigantic stretch of the imagina- 
tion, can be brought within the pur- 
view of a loss suffered. Regardless of 
anyone’s views with respect to a jus- 
tification of the above extensions, 
they have been adopted because the 
loss occurred at least within what 
might be termed “the sphere of en- 
deavor” of the party held liable, 
whereas the liability of a whole 
class, whose members have nothing 
in common except ownership of an 
automobile, for any injury caused 
by any such member, has not even 
the remotest connection with their 
“sphere of endeavor”. 

We are told that automobile ac- 
cidents are “inevitable”, hence it is 
futile to determine who caused 
them. Rather than implying that 
“inevitable” means that it is inevi- 
table that accidents will happen, the 
propounders of 
painting for us the picture of all 
motorists, unfortunate victims of our 
mechanized society, helplessly lashed 


inevitability are 


to a demoniacal machine, carrying 
them whither they do not know but 
certainly to some of their fellow- 
motorists’ or pedestrians’ “inevita- 
ble’”’ doom. It is obvious that this is 
not so and that the human element, 
human actions or omissions, are re- 
sponsible for automobile deaths and 
injuries.?* But, instead of trying to 
devise proper ways of improving the 
methods of those 
whose human failings, however un- 


recovery from 





derstandable, caused the loss, we are 
told that the loss by itself is suffi- 
cient justification to hold all motor- 
ists liable. 

Why do they stop at automobile 
accidents? They are by no means 
the most numerous ones. Even 
though Judge Marx wishes to brush 
the non-automobile deaths and in- 
juries off as “bathtub” cases without 
social significance, the fact still re- 
mains that out of a total of 9,140,000 
accidental deaths and injuries in 
1954, 7,854,000 were non-automo- 
bile accidents and 1,286,000 deaths 
and injuries were caused by auto- 
mobiles in the entire country.** Is 
not the cry that the automobile is 
the number one killer the funda- 
mental basis of all compensation 
plans? Who should pay for those 
eight million cases? But then again, 
why stop here? Shouldn’t we cre- 
ate a compensation fund for victims 
of non-collectible rubber checks? 
Negotiable instruments are as much 
part of the equipment of our mod- 
ern ‘society as is the automobile. 
And, if we are to protect the negli- 
gent victim of an automobile acci- 
dent, the drunken pedestrian run- 
ning into the rear of a slowly mov- 
ing car, the jay-walker, the speed- 
ster or other reckless driver, all of 
whom are promised compensation, 
why not protect the negligent draw- 
er of a check who, by a slight over- 
sight drew the instrument so as to 
facilitate a material alteration and 
who, as a result, cannot recover the 
excess amount paid out by the draw- 
ee bank? A quotation from one ol 
Dean Roscoe Pound's articles may 
be appropriate in this connection: 

But now we have newly asserted 

grounds of liability responding to a 

claim of the individual who suffers 


loss to have a full economic and so- 
cial life provided for him. If the 
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state, in the pressure of broad wel- 

fare plans upon public revenues, can- 

not repair the loss directly and im- 

mediately, it is to find someone who 

can. 
And again:*5 

What seems to be developing as a 
jural postulate is: In civilized society 
men are entitled to assume that they 
will be secured by the state against 
all loss or injury, even though the re- 
sult of their own fault or improvi- 
dence, and to that end that liability 
to repair all loss or injury will be 
cast by law on someone better able 
to bear it. This suggests at once a 
variant of the Marxian axiom: To ev- 
eryone according to his wants; from 
everyone according to his means. From 
each according to his abilities, to each 
according to his needs. 

On the day the novel plan of auto- 
mobile liability regardless of fault 
was born, all the well-wishers and 
pundits looked at the baby with a 
great deal of affection, and then all 
cried: “Why, if she isn’t the spit and 
image of dear Workmen’s Compen- 
sation! Well, she hasn’t got the same 
nose and she hasn’t got the same 
eyes, but her ears sure look exactly 
like good old Workmen’s Compen- 
sation’s. He must be her father. Let’s 
assume he is, anyway. And from now 
on we shall proclaim to the world 
that they are exactly alike. Like 
father, like daughter!” 

Is there a real analogy beyond a 
similarity in outer trappings? We 
submit there is not, and, what's 
more, the dissimilarity is obvious. 

Let us only briefly summarize the 
outstanding features in the indus- 
trial relationship, which is subject 
to workmen's compensation, the ab- 
sence of which in the case of parties 
involved in an automobile accident 
is evident. Those points of dis- 
tinction have been very aptly dem- 
onstrated elsewhere.?® 





22. Holmes, Tae Common Law 94 (1881). 

23. Mechanical defects could be shown as 
having played a part in the accident in only 
0.25 per cent of cars involved. Canning, Motor 
Vehicle Inspections ..., 74 Automotive In- 
pusTriges 336 (1936). 

24. Accipent Facts, National Safety Council, 
3 (1955). In terms of numbers of accidents, 
taking the State of New York as an example, 
and comparing work-accidents with non-work 
accidents, those reported by employers to the 
N.Y.W.C. board alone numbered 841,005 in 
1953, whereas the total of reported automobile 
accidents resulting in personal injury or death 
in New York during the same period was 
114,062. State or New York WorkmMeEn’s Com- 


PENSATION Boarp ANNUAL Report 11 (1953) and 
New York Bureav or Moror Veuicte Sarery 
REsPONsIBILITY ANNUAL Report 2 (1954). 

25. Law in the Service State: Freedom ver- 
sus Equality, 36 A.B.A.J. 977, 981, 1050 (1950). 

26. See especially Lilly, in Compensation 
for Automobile Accidents: A Symposium, II. 
Criticism of the proposed solution, 32 
Cou.L.R. 803,805-812; Address by Ray Mur- 
phy, General Counsel of the Association of 
Casualty and Surety Companies, delivered at 
the Institute on Personal Injury Litigation at 
Dallas, Texas, November 14, 1952; Sherman, 
Grounds for Opposing the Automobile Acci- 
dent Compensation Plan, 3 Law anp Con- 
Temp. Prostems 598 (1936). 
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(a) Workmen’s compensation 
does not operate regardless of how 
the accident occurred. It must have 
arisen out of and in the course ol 
employment. 


(b) The employer can and does 
pass on the cost of insurance to the 
consumer. 


(c) Compensation loss unde 


workmen’s compensation can be 
weighed against the cost of accident 
preventive measures, thus inducing 
such 


the: introduction of measures. 


(d) There is privity of contract 
between employer and employee. 

(e) Workmen's 
does not operate where the worke1 
injures the employer. 


compensation 


(f) A full investigation of the 
facts on which compensation de- 
pends can be launched immediately 
in an industrial establishment, with 
the benefit of witnesses and other 
means of proof and verification. 


(g) Awards under workmen's 
compensation are the same for the 
president and the office boy, for the 
wealthy and the poor. “This level- 
ing process applied to wage-earners 
is believed to be justifiable in work- 
men’s compensation, since they oc- 
cupy in general the same economic 
field, variations in which, though 
important in the individual case, are 
not important when the whole field 
is under consideration. It is believed 
to be totally without sanction under 
our present system of laws when ap- 
plied to all those (50 per cent or 
more of the victims of automobile 
accidents) who do not come within 
the wage-earning field.”®7 One in- 
dustrial manager put it this way: 
“We know what to expect when we 
hire Joe Doakes. We are not hiring 
Liberace to work in our factory.” 
(h) Finally, in the case of an em- 
ployee’s injury, there is a job to go 
back to, which is in itself an ele- 
ment inducing speedy return to 
work and reducing attempts at ma- 
lingering. The close relationship be- 
tween employer and employee and 
among employees serves as a deter- 
rent to fraud and collusion. All 
these elements are, of course, ab- 
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sent in the case of injury by a com 
lete stranger.?® 


The Scale of Awards... 
A Compensation-Plan Mystery 


The “compensationists” assert that 
the main purpose of their plans is 
to assure an adequate indemnifica- 
tion of the victim. In fact, this pos- 
tulate is the very raison d’étre of 
their suggestions. But when a critic 
bluntly asks: “How much do you 
propose to pay for each type of in- 
jury?” the answer is as impatient 
as it is hazy, referring vaguely to 
workmen’s compensation schedules 
or indefinite actuarial figures. How- 
ever, we may, with some effort, dis- 
tinguish two types of plans suggest- 
ed: 

(a) Awards should be based on 
the workmen’s compensation sched- 
ules as now adopted by the various 
boards plus (it is reluctantly con- 
ceded) some adjustment upward be- 
cause of the greater seriousness of 
automobile accidents, or 

(b) The above award rates 
should apply to wage earners, while 


awards to non-earners, such as house- 
wives, students, etc., should be 
founded on “assumed” weekly wage 
figures, and on a computation on 
the basis of “profits” for business 
and professional men. 

If Plan (a) is seriously advocat- 
ed, then the hand of Liberace, or 
the hand of a famous surgeon, will 
be worth exactly the same in terms 
of awards as the hand of a historian 
or that of a floor walker. This would 
then be the “adequate” compensa- 
tion under such plans as proposed, 
for example, by Ehren- 
zweig,2® whose awards are based on 
the “minimum needs of low-income 
groups”. If that were all the victims 
are entitled to, it is submitted that 
congestion in the New York Supreme 
Court, which is another strong argu- 
ment relied on by the compensation- 


Professor 





27. Lilly, supra, note 26 at 806. 

28. For another statement regarding the 
inapplicability of workmen's compensation 
principles to automobile accident compensa- 
tion, see statement by the New York Super- 
intendent of Insurance, Alfred J. Bohlin- 
ger, quoted in State of New York Department 
of Insurance, Tae Prostem oF THE UNINSURED 
Mororist 51 (1951). 

29. Supra note 1. 
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s, could be speedily relieved with- 
it any compensation plan because 
\ost insurance carriers of defend- 
nts now sued in automobile acci- 
ent cases would be willing to settle 
laims, even of a less meritorious 
haracter, if they were confined to 
ums recoverable under workmen’s 

compensation. However, plaintiffs 
idvised by competent counsel will 
not, and should not, settle for 
imounts which will not, contrary to 
the apologists of compensation, ade- 
quately compensate them for their 
injuries. This is the protection of 
victims offered by our much- 
maligned present system of law. 

The answer, offered by some com- 
pensation plan proponents, that, if 
the victim considers himself ‘worth 
more” than those minimum awards, 
he can take out accident insurance, 
is hardly satisfactory. By the same 
token we could dispense with all 
indemnification for accidents with 
or without the injurer’s fault and 
rely entirely on the victim’s ac- 
cident insurance. The step toward 
insuring everybody against every- 
thing would be the logical sequel. 

If, on the other hand, Plan (b) is 
put into operation, is there anyone 
who could honestly hazard a guess 
as to the feasibility of arriving at 
adequate and “speedy” awards by a 
compensation board which will have 
to determine a professional man’s 
annual profits? Would not such a 
determination, even if accom- 
plished, necessarily lead to litigation 
in the courts? Or should the parties 
be deprived of a resort to the courts 
under these circumstances? Is it pos- 
sible even to imagine the cost, not 
only of the running of such a bur- 
dened administrative machine, but 
the cost to those motorists who are 
expected to subscribe to the com- 
pensation insurance? Can they se- 
riously be expected to pay insur- 
ance rates which would enable the 
fund to disburse awards based on 
profits? Would not the fund become 
bankrupt even faster than the Sas- 
katchewan compensation fund ran 
into a substantial deficit? There is 
no doubt, moreover, that without 
the control of an employer, with- 


out the vigilance of an opponent's 
attorney, invented or exaggerated 
claims, malingering and collusion 
would be rampant. 


Administrative Adjudication .. 
No Panacea for Our Problems 


Most of the proposed compensation 
plans are characterized by the fea- 
ture of “exclusiveness”, which means 
that compensation takes the place 
of any remedy by an action in tort. 
However, most proponents modified 
this feature by adding that, in the 
case of willful and wanton acts by 
the injurer or, as some others put it, 
in the case of criminal negligence, 
the victim would retain his right of 
action. On the other hand, plans 
following the Saskatchewan system 
advocate the retention of the com- 
mon law action whenever the vic- 
tim can prove ordinary negligence 
on the part of the injurer. 

Is this the way to relieve crowded 
court calendars? Isn't it clear that, 
in order to obtain greater awards, 
claimants will allege willful or wan- 
ton conduct or criminal negligence 
so as to get to the jury or, where 
the plan permits action in case of 
ordinary negligence, claimants will 
allege such negligence for the same 
reason? In the latter case, of course, 
there will be a change, but one for 
the worse. Because, instead of crowd- 
ing the courts only, claimants’ ac- 
tions will crowd both courts and ad- 
ministrative boards. But supposing 
no action was brought in the courts, 
would the administrative board dis- 
pose of the mass of compensation 
claims before it just by waving a 
magic wand? Wouldn't we be just 
transferring the evil from one tri- 
bunal to another? It is questionable 
whether the compilers of the “Co- 
lumbia Plan” would have contin- 
ued to believe in the efficiency and 
swiftness of action of a compensa- 
tion board if they had known that, 
in the State of New York, for ex- 
ample, hearings before the Work- 
men’s Compensation Board which 
numbered 379,686 in 1932 would 
mount to 576,171 in 1953. Truly, we 
would need a veritable giant of a 
compensation board for automobile 
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accidents, with a full complement of 
law-trained personnel, adjusters, etc., 
to cope with what will necessarily 
be a tremendous number of claims. 
This is true especially if we keep in 
mind that, while now a large num- 
ber of claims are settled before they 
reach the courts, every accident will 
result in a claim to the compensa- 
tion board and will have to be pro- 
cessed by it. In addition, the prob- 
lems arising out of compensation 
for automobile accidents would pre- 
sent far more complicated issues 
than those involving workmen’s 
compensation, so that the number 
of hearings before the new board, 
necessitating interrogation of wit- 
nesses, doctors, business experts, etc., 
would doubtless by far exceed the 
number handled by workmen’s com- 
pensation boards. 


The Cure-all’s Limits .. . 

No Property Damage Award 
Virtually all proposed plans (with 
the exception of the Saskatchewan 
Plan) exclude specifically compen- 
sation for property damage. If we 
consider that property damage in 
motor vehicle accidents in 1954 
amounted to the respectable figure 
of $1,600,000,000 (one billion six 
hundred million dollars!) and that 
in 3,450,000 accidents such property 
damage amounted to $25 or more,*° 
we must wonder whether the com- 
pensation plans are not again fall- 
ing short of their goal of clearing 
court calendars. Since there is prop- 
erty damage in all automobile acci- 
dents, except most of those involv- 
ing injury to a pedestrian only, we 
shall see parallel actions before the 
compensation board and_ the 
courts. Moreover, we must keep in 
mind that the careful ‘motorist will 
have to insure himself against prop- 
erty damage, which will add more 
millions of dollars to his insurance 
bill. 

All compensation plans exclude 
awards for pain and suffering, since 
they are committed to fixed rates. If 
we agree that, as pointed out above, 
the principles of workmen's com- 

(Continued on page 183) 





30. Supra note 24 at pages 4, 43. 
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A Working Democracy: 


The Association’s House of Delegates 


by John D. Randall _ - 


Chairman of the House of Delegates 


® John D. Randall, Chairman of the Association’s House of Delegates, its policy- 
making body, here shows that every American lawyer is represented through the 
members of the House from his state or territory. Throughout its entire history, 
the representation of all American lawyers, including both members and non- 
members, has been a constant goal of the Association, which now for nineteen 
years has been an accomplished fact. This comprehensive representation of state 
and local bar associations is clear from the list of delegates beginning on page 123. 





® The American Bar Association is 
now approximately 
60,000 lawyers scattered throughout 
the world, wherever the American 
flag is flown, Our Association is now 
engaged in an all-out effort to se- 
cure 50,000 more lawyers through- 


composed olf 


out the same territory to join our 
Association. 

If we feel that the present mem- 
bers of our Association are too few 
in number, we must remember that 
in 1936, the Treasurer of the Asso- 
ciation in his annual report listed a 
membership of only 30,000. 

While the growth of our Associa- 
tion may be attributed to a number 
of factors, to me probably the most 
influential reason for the growth in 
membership is the realization by ev- 
ery lawyer that in the House of Dele- 
gates of the American Bar Associa- 
tion he is represented. 

Prior to the organization of the 
House of Delegates in 1936, no law- 
yer outside of the members of the 
American Bar Association had a 
voice in the policy-making of that 


Association. The Association was 
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controlled by the action of the As- 
sembly which, in turn, was composed 
of members of the American Bar As- 
sociation who not only attended the 
Annual Meetings of our Association 
but also took the time to attend the 
Assembly meetings. It is doubtful 
whether the members who attended 
such Assembly meetings, except for 
a dedicated few, were aware of the 
problems confronting the Associa- 
tion or were representative of the 
lawyers within their particular state 
or locality or spoke for such law- 
yers. The situation is now entirely 
changed. 

The House of Delegates is the pol- 
icy-making body of the American 
Bar Association. Its membership is 
made up of representatives of the 
organized Bar, state and local, of the 
Assembly, as well as, ex officio, the 
President of the National Confer- 
ence of Commissioners on Uniform 
State Laws, the Chairman of the Na- 
tional Conference of Bar Examiners, 
the Chairman of the National Con- 
ference of Judicial Councils, the 
President of the Association of 


American Law Schools and the Pres- 
ident of the National Association of 
Attorneys General. In addition, the 
American Law Institute and the 
American Judicature Society have 
delegates in the House of Delegates. 

National legal organizations, 25 
per cent of whose members are mem- 
bers of the Association, after being 
approved by the House of Dele- 
gates, have representatives as mem- 
bers of the House. 

Members of the Board of Govern- 
ors and the officers of the Associa- 
tion are also members of the House 
of Delegates. In addition, the At 
torney General, the Director of the 
Administrative Office of the United 
States Courts, the Solicitor General 
of the United States—as well as the 
Deputy Attorney General—are mem- 
bers of the House of Delegates. 
There are also delegates represent- 
ing each of the seventeen Sections. 
Section Chairmen and Committee 
Chairmen are entitled to the floor 
of the House when presenting Sec- 
tion and Committee reports and are 
given a seat in the House, but they 
have no vote. The past Presidents 
and past Chairmen of the House are 
entitled to membership in the House 
when they register at the Annual 
Meetings of the Association. 

The details of the ‘membership 
in the House of Delegates are of in- 
terest because they demonstrate the 
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act that in the deliberations of the 
House of Delegates the members 
iave available the opinion of law- 
yers who have made special study 
of various phases of the law in con- 
nection with their work in particu- 
lar Sections and on particular com- 
mittees. Therefore, the deliberations 
ot the House of Delegates are en- 
lightened by informed men. 

The largest single unit in the 
membership of the House is made 
up of bar association delegates who 
are selected by state and local bar 
groups throughout the nation. Each 
recognized state bar association is en- 
titled to one representative in the 
House. The basic membership is for 
2,000 members in such state bar as- 
sociations. Then each additional 
1,000 members over the basic 2,000 
members entitles the state bar asso- 
ciation to additional representation 
with a maximum of four delegates. 
Local bar groups having a member- 
ship of eight hundred or more, 25 
per cent of whom are members of 
the American Bar Association, are 
entitled to a delegate. Representa- 
tion of a local bar association, how- 
ever, does not increase the maximum 
of four delegates to which the state's 
bar associations are entitled. 

The group of fifty-two state dele- 
gates represents the members of the 
American Bar Association in each 
state and includes delegates from 
Alaska, the District of Columbia, 
Puerto Rico and Hawaii. 

The delegates of state and local 
bar associations are selected’ by those 








associations and thus represent law- 
yers who may not be members of 
the American Bar Association. To 
that extent the House of Delegates 
is the voice of all the lawyers of the 
United States. 

The members of the House attend 
the Annual Meeting at their own 
expense and receive mileage and 
traveling expenses only for the Mid- 
year Meeting. Notwithstanding the 
expense, over 90 per cent of the 
members of the House are in attend- 
ance and take part in the delibera- 
tions of the House at its various 
meetings. 

I feel that it can truly be said that 
the membership of the House is 
made up of the leaders of the Bar 
who have a deep sense of public 
service as well as a keen apprecia- 
tion of their duty to their profession 
and of their responsibilities as the 
representatives of their constituents. 

Every member of the House of 
Delegates is expected to participate 
in its debates and is expected to 
vote. Any restriction in the time for 
debate is for the purpose of secur- 
ing a broader knowledge through 
the expression of the views of more 
of the members of the House. Thus 
the viewpoint of the House of Dele- 
gates is an educated viewpoint. The 
particular problem is considered 
from a technical legal standpoint as 
well as from the broader standpoint 
of the individual delegates from 
each section of our country and its 
territories. 

Considering the democratic na- 


The House of Delegates 





John W. Barry 


John D. Randall 
Chairman, House of Delegates 





ture of the House of Delegates and 
the fact that its members are truly 
representative as well as the fact 
that the group is composed of 
trained individuals who are accus- 
tomed to assembling facts for the 
purpose of persuasion and who are 
advocates in the best sense of the 
word, it is easily understood why 
the views of the American Bar As- 
sociation are sought by the execu- 
tive as well as by the legislative or- 
gans of our government. 

The list of the bar association 
delegates which follows best illus- 
trates the broad coverage of the 
House of Delegates. With increased 
membership and enthusiasm, we 
will become increasingly effective in 
every respect. 


Bar Association Delegates in House of Delegates 


Alabama State Bar 
Alaska Bar Association 


Francis H. Inge, Mobile 
John E. Manders, Anchorage 


State Bar of Arizona Ivan Robinette, Phoenix ee ” 
Arkansas Bar Association Herschel H. Friday, Jr., Beate 

Little Rock 2: 
State Bar of California Howard J. Finn, San Francisco so " 


Roy A. Bronson, San Francisco 


Bar Association 
of San Francisco 
Los Angeles Bar Association 


Denver Bar Association 
State Bar Association 


of Connecticut Charles M. Lyman, New Haven = os ” 
Delaware State Bar Association Alexander L. Nichols, ” et Th 
Wilmington The Chicago Bar Association 


R. E. H. Julien, San Francisco 
Augustus F. Mack, Jr., 
Los Angeles 


The Colorado Bar Association Harry S. Petersen, Pueblo 
Kenneth M. Wormwood, Denver 


The Florida Bar 


” "” ” 


Georgia Bar Association 


Bar Association of Hawaii 
Idaho State Bar Association 
Illinois State Bar Association 


Bar Association of the 
District of Columbia 


Lowry N. Coe, Washington, D.C. 

Francis W. Hill, Jr., 
Washington, D.C. 

H. Cecil Kilpatrick, 
Washington, D.C. 

Godfrey L. Munter, 
Washington, D.C. 

James D. Bruton, Jr., Plant City 

Donald K. Carroll, Jacksonville 

Darrey A. Davis, Miami Beach 

J. Lance Lazonby, Gainesville 

C. Baxter Jones, Sr., Macon 

William B. Stephenson, Honolulu 

Willis E. Sullivan, Boise 

Thomas S. Edmonds, Chicago 

Albert E. Jenner, Jr., Chicago 

" Karl C. Williams, Rockford 

Ferris E. Hurd, Chicago 


February, 1956 * Vol. 42 123 














































Seay nt Yea Ron 


on 


Pb sets a pace i ade aa 


aneovanatenibiele <tshytinagr iee 


iets 


Delian an rected ew 1 at nt aR em 
































































The House of Delegates 


The Indiana 
State Bar Association 


” ” ” 


The lowa State Bar Association 
” ” ” ” ” 


The Bar Association of the 
State of Kansas 
Kentucky Bar Association 


Louisiana State Bar Association 

Maine State Bar Association 

The Bar Association of 
Baltimore City 

Maryland State Bar Association 


Massachusetts Bar Association 


State Bar of Michigan 


Detroit Bar Association 
Minnesota State Bar Association 
” ” ” ” 
Mississippi State Bar 

The Missouri Bar 


The Bar Association 
of St. Louis 
Kansas City Bar Association 


Montana Bar Association 
Nebraska State Bar Association 


State Bar of Nevada 

Bar Association of the State 
of New Hampshire 

New Jersey State 
Bar Association 


Essex County Bar Association 
State Bar of New Mexico 
New York State 

Bar Association 


New York County Lawyers’ 
Association 
The Association of the Bar of 
the City of New York 
The North Carolina State Bar 
State Bar Association 
of North Dakota 
The Cleveland Bar Association 
Columbus Bar Association 
Cincinnati Bar Association 
Ohio State Bar Association 
Oklahoma Bar Association 


Multnomah Bar Association 

Oregon State Bar 

The Allegheny County Bar 
Association 

Pennsylvania Bar Association 

Philadelphia Bar Association 


Puerto Rican Bar Association 
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William S. Isham, Fowler 

Thomas M. Scanlon, 
Indianapolis 

Clyde E. Jones, Ottumwa 

Henry J. TePaske, Orange City 


George B. Powers, Wichita 
Marion W. Moore, Covington 
Ben W. Fowler, Frankfort 
George T. Madison, Bastrop 
Ben R. Miller, Baton Rouge 
John J. Mahon, Lewiston 


Walter V. Harrison, Baltimore 
Reuben Oppenheimer, Baltimore 
Stedman Prescott, Rockville 
Robert W. Bodfish, Springfield 
Frank W. Grinnell, Boston 
Joseph Schneider, Boston 
Fred Roland Allaben, 
Grand Rapids 
William T. Gossett, Dearborn 
Richard H. Paulson, Kalamazoo 
William B. Cudlip, Detroit 
Sidney P. Gislason, New Ulm 
John M. Palmer, Minneapolis 
Phil Stone, Oxford 
Lynn M. Ewing, Nevada, 
Missouri 
Charles E. Whittaker, 
Kansas City 


Fred J. Hoffmeister, St. Louis 

Spurgeon L. Smithson, 
Kansas City 

James T. Finlen, Butte 

Clarence A. Davis, Lincoln 

Laurens Williams, Omaha 

William K. Woodburn, Reno 


Willoughy A. Colby, Concord 


Robert K. Bell, Ocean City 

James D. Carpenter, Jr., 
Jersey City 

John H. Yauch, Jr., Newark 

Arthur J. Connelly, Newark 

Lorna M. Shipley, Alamogordo 


Arthur VD. Chamberlain, 
Rochester 
Cloyd Laporte, New York 


Edwin M. Otterbourg, New York 
Whitney North Seymour, 

New York 
Edward L. Cannon, Raleigh 


Vernon M. Johnson, Wahpeton 

J. Virgil Cory, Cleveland 

Earl F. Morris, Columbus 

William H. Nieman, Cincinnati 

Benjamin C. Boer, Cleveland 

Charles B. Duffy, Ponca City 

G. Ellis Gable, Tulsa 

Floyd L. Rheam, Tulsa 

Hugh L. Biggs, Portland, 
Oregon 

William H. Morrison, Portland 


J. Vincent Burke, Jr., Pittsburgh 

Paul A. Mueller, Lancaster 

A. Carson Simpson, Philadelphia 

C. Brewster Rhoads, 
Philadelphia 

A. Cecil Snyder, San Juan 


The Rhode Island Bar 
Association 
South Carolina Bar Association 
The State Bar of South Dakota 
The Bar Association 
of Tennessee 
State Bar of Texas 


Dallas Bar Association 
Utah State Bar 


Vermont Bar Association 

Virginia State Bar Association 

Virginia State Bar 

Washington State Bar 
Association 

Seattle Bar Association 

The West Virginia State Bar 

Wisconsin Bar Association 

Milwaukee Bar Association 

Wyoming State Bar 


Colin MacR. Makepeace, 
Providence 

Frank B. Gary, Columbia 

Dwight Campbell, Aberdeen 


John C. Goins, Chattanooga 
Lon P. MacFarland, Columbia 
Cecil E. Burney, Corpus Christi 
R. A. Kilpatrick, Cleburne 
J. Glenn Turner, Dallas 
J. Cleo Thompson, Dallas 
Leland M. Cummings, 

Salt Lake City 
J. Boone Wilson, Burlington 
Stuart B. Campbell, Wytheville 
Thomas H. Willcox, Norfolk 


Joseph H. Gordon, Tacoma 
Tracy E. Griffin, Seattle 
Thomas B. Jackson, Charleston 
George S. Geffs, Janesville 

E. H. Hallows, Milwaukee 
Harold F. Lichtsinn, Milwaukee 
Edward E. Murane, Casper 


Section Delegates to the House of Delegates 


Administrative Law—Ashley Sellers, Washington, D. C. 
Antitrust Law—Herbert A. Bergson, Washington, D. C. 

Bar Activities—Harry Gershenson, St. Louis, Missouri 
Corporation, Banking and Business Law—Ray Garrett, Chicago, 


Ilinois 


Criminal Law—Arthur J. Freund, St. Louis, Missouri 
Insurance Law—George E. Beechwood, Philadelphia, Pennsyl- 


vania 


International and Comparative Law—Arthur H. Dean, New 


York, New York 


Judicial Administration—Arthur F. Lederle, Detroit, Michigan 
Junior Bar Conference—Stanley B. Balbach, Urbana, Illinois 
Labor Relations Law—Herbert S. Thatcher, Washington, D. C. 
Legal Education and Admissions to the Bar—John M. Allison, 


Tampa, Florida 


Mineral Law—Marshall Newcomb, Dalias, Texas 
Municipal Law—Harold S. Shefelman, Seattle, Washington 
Patent, Trademark and Copyright Law—John Dashiell Myers, 


Philadelphia 


Public Utility Law—Jonathan C. Gibson, Chicago, Illinois 
Real Property, Probate and Trust Law—Rush H. Limbaugh, Cape 


Girardeau, Mo. 


Taxation—Thomas N. Tarleau, New York, New York 


Assembly Delegates 


Martin J. Dinkelspiel, San Francisco, California 
Richard H. Bowerman, New Haven, Connecticut 
Charles H. Burton, Washington, ‘D. C. 

Richard Bentley, Chicago, Illinois 

Paul W. Lashly, St. Louis, Missouri 

Ross L. Malone, Roswell, New Mexico 

Julius Applebaum, New York, New York 
James D. Fellers, Oklahoma City, Oklahoma 
Walter P. Armstrong, Jr., Memphis, Tennessee 
Walter Chandler, Memphis, Tennessee 

Hatton W. Sumners, Dallas, Texas 

David Neison Sutton, West Point, Virginia 
Alfred J. Schweppe, Seattle, Washington 

C. Baxter Jones, Jr., Atlanta, Georgia 

George E. Brand, Detroit, Michigan 


State Delegates 


Alabama, William Logan Martin, Birmingham, 
Alaska, R. E. Robertson, Juneau, 

Arizona, Walter E. Craig, Phoenix, 

Arkansas, Edward L. Wright, Little Rock, 
California, Archibald M. Mull, Jr., Sacramento, 
Colorado, Edward G. Knowles, Denver, 
Connecticut, Charles W. Pettengill, Greenwich, 
Delaware, William Poole, Wilmington, 
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D. C., Charles S. Rhyne, Washington, 

Florida, E. Dixie Beggs, Pensacola, 

Georgia, William B. Spann, Jr., Atlanta 

Hawaii, J. Garner Anthony, Honolulu, 

idaho, E. B. Smith, Boise, 

Illinois, Benjamin Wham, Chicago, 

Indiana, Telford B. Orbison, New Albany, 

lowa, Ingalls Swisher, lowa City, 

Kansas, W. D. P. Cary, Hutchinson, 

Kentucky, Edward A. Dodd, Louisville, 

Louisiana, Cuthbert S. Baldwin, New Orleans, 

Maine, Clement F. Robinson, Brunswick, 

Maryland, R. Carleton Sharretts, Jr., Baltimore, 

Massachusetts, Allan H. W. Higgins, Boston, 

Michigan, Glenn M. Coulter, Detroit 

Minnesota, William W. Gibson, Minneapolis, 

Mississippi, John C. Satterfield, Jackson, 

Missouri, Robert L. Hecker, Kansas City, 

Montana, Julius J. Wuerthner, Great Falls, 

Nebraska, George H. Turner, Lincoln, 

Nevada, John Shaw Field, Reno 

New Hampshire, Louis E. Wyman, Manchester 

New Jersey, Sylvester C. Smith, Jr., Newark, 

New Mexico, Floyd W. Beutler, Taos, 

New York, Lewis C. Ryan, Syracuse, 

North Carolina, Egbert L. Haywood, Durham, 

North Dakota, Herbert G. Nilles, Fargo, 

Ohio, Philip C. Ebeling, Dayton, 

Oklahoma, Howard T. Tumilty, Oklahoma City, 

Oregon, Glenn R. Jack, Oregon City, 

Pennsylvania, Vincent P. McDevitt, Philadelphia, 

Puerto Rico, Francisco Ponsa-Feliu, San Juan, 

Rhode Island, Henry C. Hart, Providence, 

South Carolina, Walton J. McLeod, Jr., Walterboro, 

i South Dakota, Roy E. Willy, Sioux Falls, 
Tennessee, Charles G. Morgan, Memphis, 

Texas, James L. Shepherd, Jr., Houston, 

Utah, Franklin Riter, Salt Lake City, 

Vermont, Osmer C. Fitts, Brattleboro, 


Virginia, Stuart T. Saunders, Roanoke, 


The House of Delegates 


Washington, Richard S. Munter, Spokane, 
West Virginia, Frank C. Haymond, Charleston, 
Wisconsin, Gerald P. Hayes, Milwaukee, 
Wyoming, H. Glenn Kinsley, Sheridan, 


Organizations Represented in the 


American Judicature Society 
The American Law Institute 


American Patent Law 
Association 


House of Delegates 


Albert J. Harno, Urbana, Illinois 

Harrison Tweed, New York, 
New York 

Albert R. Teare, Cleveland, Ohio 


Association of American Law Maurice T. Van Hecke, Chapel 


Schools 


The Association of Life 
Insurance Counsel 


Hill, North Carolina 
John Barker, Jr., Boston, 
Massachusetts 


Conference of Chief Justices William H. Duckworth, Atlanta, 


The Federal Bar Association 


Federal Communications Bar 
Association 


Georgia 

Stanley N. Barnes, Washington, 
D.C. 

Percy H. Russell, Jr., 
Washington, D. C. 


Judge Advocates Association Joseph F. O'Connell, Jr., 


Boston, Massachusetts 


The Maritime Law Association Charles S. Haight, New York, 


of the United States 

The National Association of 
Attorneys General 

National Association of 
Women Lawyers 

The National Conference of 
Bar Examiners 

National Conference of 
Commissioners on Uniform 


State Laws 


National Conference of 
Judicial Councils 


New York 

John Ben Shepperd, Austin, 
Texas 

Dorothea Blender, Chicago, 
IHinois 

Len Young Smith, Chicago, 
Illinois 

Barton H. Kuhns, Omaha, 
Nebraska 


Frederick W. Brune, Baltimore, 
Maryland 
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INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 2, 1956. 


Amount of Prize: 
Twenty-five Hundred Dollars. 


Subject To Be Discussed: 

"The Self-Incrimination Clause of the Fifth 

Amendment: Its Interpretation, Use and Misuse.” 
Eligibility: 

The contest will be open to all members of the 
Association in good standing, including new mem- 
bers elected prior to March 1, 1956 (except previous 


1155 East 60th Street 


yi of the 1956 Essay Contest Conducted by the 
AMERICAN BAR ASSOCIATION 


Pursuant to the terms of the bequest of Judge Erskine M. Ross, deceased. 


winners, members of the Board of Governors, Officers 
and employees of the Association), who have paid 
their annual dues to the Association for the current 
fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for 
this contest and not previously published. Each entry- 
man will be required to assign to the Association all 
right, title and interest in the essay submitted. 
Instructions: 

All necessary instructions and complete infor- 
mation with respect to number of words, number of 
copies, footnotes, citations, and means of identifica- 
tion, may be secured upon request to the American 
Bar Association, Ross Essay Department. 


AMERICAN BAR ASSOCIATION 


Chicago 37, Illinois 
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Colonel William Winthrop: 


The Tradition of the Military Lawyer 


by George S. Prugh, Jr. - Major, Judge Advocate General’s Corps, United States Army 


® The classic work on American military law—a field that three recent conflicts 
have made perhaps more familiar than we should like—is William Winthrop’s 
Military Law and Precedents, first published in 1866. Few people, however, know 
anything about the author, whose long, useful Army career was brilliant and, from 
his point of view, bitterly disappointing. Colonel Winthrop was one of our first 
military lawyers. Major Prugh’s sketch of his life demonstrates that he was a credit 
to both of the old, honorable professions to which he belonged. 





® When it comes to writing, lawyers 
are on the whole distinctly unbash- 
ful. Let a youngster try a few cases 
and he is ready to reveal to the pub- 
lic the latest tricks of the trade in 
trial techniques. Put a little gray 
about his temples and he acquires an 
almost irrepressible urge to record 
for posterity the memoirs and anec- 
dotes of his practice. Should he be 
among the seeming multitudes of 
“specialists” it is almost certain that 
he will try his hand at a textbook— 
in three or more volumes, if possible. 

Each succeeding generation pro- 
duces its full share of lawyer-writers, 
and it is rare indeed that a field of 
law escapes an occasional, if not reg- 
ular, literary overhaul. Military law 
and military lawyers differ little in 
these respects from their counter- 
parts out of uniform, and from Gen- 
eral Washington's Continental Army 
of old to General Dahlquist’s Conti- 
nental Army Command of today, 
military law has had its full share of 
commentators. 

The value of the efforts of these 
writers has run the entire scale but 
there is one work almost unanimous- 
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ly recognized by civilian students of 
military law, by professional scholars 
and by judge advocates, whether pa- 
triarchs of pre-World War I or neo- 
phytes of post-Korea, as the greatest 
single contribution to military legal 
thought ever to appear on the Amer- 
ican scene. This worthy companion 
of, say, Littleton on Tenures or 
Cooley on Torts, standing substan- 
tially unchallenged for seventy years, 
is, of course, Military Law and Prece- 
dents by William Woolsey Winthrop. 

Oddly enough, fate usually con- 
trives to bury the law writer himself 
in obscurity. While his work may 
stand as a monument for decades, 
the lawyers who read and use the 
inscriptions thereon seldom know 
much about the man who created 
the worshipped edifice. William 
Winthrop may take his place in these 
ranks of relatively unknown scholars 
making lasting contributions to their 
professions. 

In the following paragraphs, then, 
let us try to dust the record and turn 
a few of its pages to see what we may 
of the life and times of this foremost 
American scholar of military law. 


Like a Wagnerian opera, Win 
throp’s life seems to have running 
through it several constant themes— 
themes that bind and limit him from 
his birth in New Haven, Connecti- 
cut, on August 3, 1831, until his 
death nearly sixty-eight years later. 
The first of these themes describes 
him as a man taking part in the great 
American transition, from the minor 
key of the struggling nation just be- 
fore the Civil War to the hopeful 
crescendo closing the Spanish-Amer- 
ican War and opening the new cen- 
tury. Flushed with the sudden real- 
ization of its importance, its flexing 
muscles giving notice to all the world 
of its great new powers, the United 
States by 1899, when Winthrop died, 
had just completed a half century of 
the most amazing progress known to 
the history of the world. Insignifi- 
cantly, unaware that he, too, had a 
part in the making of that progress, 
Winthrop had moved along with the 
score until the twentieth century was 
just in sight. 

The second theme is a steady one 
—it recounts the story of the loyal 
public servant; the devoted, nose-to- 
the-grindstone, day-to-day plugger, 
who bows to the routine of his pro- 
fession, but never loses sight of his 
larger purpose. 

The third theme is the tragic one 
—Winthrop’s fate always to be the 


“also-ran”, forever the “Indian” and 
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rever the “chief” 

Before he had reached his twen- 
ieth birthday, Winthrop had ob- 
tained his A.B. degree at Yale. Also 
it Yale, two years later, in 1853, he 
was awarded his LL.B., after which 
he spent one year at Harvard in 
graduate work. Very little is known 
of his activities from that time until 
the start of the Civil War, but it is 
known that he entered private law 
practice in Boston in 1855 with 
William J. Hubbard, sometime later 
moved on to practice at a wide spot 
in the road known then as St. An- 
thony, Minnesota (now called Min- 
neapolis), and by 1860 was in New 
York City, practicing with Yale class- 
mate Robbins Little” 

On April 13, 1861, Fort Sumter 
fell and two days later President Lin- 
coln issued his famous call for 75,000 
volunteers. On April 17, William 
Winthrop and his brother Ted, olde 
than William by three years, had 
enrolled as privates in Company F 
of New York's proud 7th Regiment, 
and by the nineteenth they were 
marching to Washington. 

Ted, it seems, was one of those 
personalities that 
comet—suddenly rising, bursting 
with a great flash, and then just as 
suddenly disappearing—but leaving 
behind him bits of glittering stardust 
which serve to give him a lasting 
fame. Ted, too, had been admitted 
to the Bar, but had been absorbed 
more in traveling and writing than 
he had been in the career of law. 
Today it is difficult to find a refer- 
ence to William Winthrop in any 
encyclopedia, but Ted’s name is 
often found, especially in various 
literary “Who’s Who” where men- 
tion is made of his six posthumously 
published novels. (The familiarity 
in using the nickname “Ted” stems 
from the warmth of his writing, but 
the ponderous dignity of William's 
Military Law and Precedents dis- 
courages the use of “Bill’.) 


Ted seized upon this march from 
New York to Washington as a great 
adventure story, and his description 
of “Our March to Washington”, pub- 
lished in the Oxford Book of Ameri- 
can Essays, has 


frequently been 


appear like a-° 








drawn upon as an accurate and 
colorful account of the exciting early 
days of the great war. Ted’s lines 
about life along the Potomac in that 
April of ’61 will bring a-grin to the 
face of many present-day soldiers who 
have served “occupation duty” at the 
old Munitions Building or the Pen- 
tagon. 

In some mysterious way, Brigadier 
General Ben F. Butler, himself a 
lawyer and later to become famous, 
or infamous, as “Beast” Butler in 
command of the Union troops occu- 
pying New Orleans, selected Private 
Ted from the New York 7th to ac- 
company him as his aide, with the 
rank of major, to Fortress Monroe, 
the Union-held bastion at Hampton 
Roads, Virginia. Ted was not there 
long. During one of the first Union 
offensives of the war, on June 10, 
1861, he was killed while leading an 
assault upon Confederate lines at 
Big Bethel Church, thirteen miles 
below Yorktown and eight miles 
from Hampton. Douglas Southall 
Freeman notes of this action merely 
that Lieutenant Colonel Daniel Har- 
vey Hill, C.S.A., met and repulsed 
some poorly handled assaults by 
Federals who already had sustained 
casualties by firing wildly into one 
another. The South lost eleven men, 
the North lost seventy-six. 

Just one week before Ted’s death, 
however, William Winthrop’s short- 
term enlistment had expired and he 
was mustered out of the service in 
New York City. W. Templeton John- 
son, an old friend of the Winthrop 
family, later wrote to Senator Charles 
Sumner that William had then been 
offered his brother’s command, but 
that he had declined it out of feeling 
for his mother. Whatever may have 
happened at that time, the records 
do show that by the first of October, 
1861, William Winthrop was a First 
Lieutenant in Company H, Ist 
United States Sharpshooters, a unit 
he had helped to create. 

In September, 1862, just before 
Winthrop was promoted to captain 
for gallantry in the field, an impor- 
tant event, destined to influence 
greatly the career of this young 


soldier-lawyer, had occurred: the 





Colonel William Winthrop 





“Judge Advocate of the Army”, 
Brevet Major John F. Lee, stepped 
down after thirteen years on the job 
and Joseph Holt, formerly Commis- 
sioner of Patents, Postmaster Gener- 
al, and Secretary of War under Presi- 
dent Buchanan, was appointed the 
fourth Judge Advocate General in 
the Army’s history and the first since 
the Revolution. Colonel Holt ap- 
plied himself most energetically to 
his tasks and in March of 1863, when 
Congress authorized President Lin- 
coln to suspend the writ of habeas 
corpus, Colonel Holt’s views on the 
military commission as a tribunal for 
the trial of military and civilian 
alike were readily adopted. Congress 
had also authorized the appointment 
of judge advocates, and Colonel Holt 
set about gathering as fine a collec- 
tion of legal talent as the Corps has 
known. From this group of thirty- 
three officers were to come five Judge 
Advocates General of the Army, a 
Judge Advocate General of the 
Navy, at least two Congressmen, a 
reporter for the Supreme Court, 
several famous practitioners, and the 
revered John Chipman Gray, profes- 
sor of law at Harvard and recognized 
authority on the law of real proper- 
ty. The records do not show how it 
came about that sometime in 1863 
William Winthrop was detailed as 
one of the thirty-three judge advo- 
cates, but he reported for duty in 
Washington at that time as the Judge 
Advocate for the Department of the 
Susquehanna. 

As one of his initial assignments, 
Winthrop was the “action officer” 
on a piece of proposed legislation 
designed to create a Bureau of Mili- 
tary Justice to be headed by a briga- 
dier general as the Judge Advocate 
General, with two colonels as assist- 
ants. Apparently one of the colonel 
vacancies was to go to Winthrop 
when the bill passed, but, alas, when 
Congress finally got around to ap- 
proving the establishment of the 
Bureau, the number of assistants had 
been trimmed to one—and that one 
did not go to Winthrop. As a sort of 
consolation, however, all of the other 





1. 1 J.A.G. Jour. 12 (December 1945), Wil- 
liam Woolsey Winthrop by Major William F. 
Fratcher, J.A.G.C. 
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judge advocates were authorized the 
grade of major so that the records 
show Winthrop accepting a commis- 
sion as Major, Judge Advocate, Vol- 
unteers, on September 24, 1864, less 
than two months before Sherman 
started his famous resistance-shatter- 
ing march from Atlanta to the sea. 

In October, 1864, a civilian by the 
name of Milligan was tried by mili- 
tary commission in Indiana. Al- 
though Winthrop is not shown to 
have worked directly on this case, 
no one who reads Winthrop’s Mili- 
tary Law and Precedents can doubt 
that he was profoundly influenced 
by this case and the whole military 
commission concept. In any event, 
when Milligan finally was able to 
get his case before the United States 
Supreme Court? in 1866, the public 
had a grand opportunity to hear the 
arguments of the distinguished coun- 
sel (these included James A. Gar- 
field, Ben F. Butler and David 
Dudley Field whose brother, Associ- 
ate Justice Stephen J. Field sat on 
the bench) and to form its opinion 
about the practices of the war-time 
military commissions. Judge Advo- 
cate General Holt, by then a brig- 
adier general, was later roundly 
criticized in the press for his stand 
on the commissions, not so much for 
the Milligan case as for the case of 
Mary Surratt and the Lincoln assas- 
sination conspirators who were tried 
in 1865 with such surprising alacrity. 


A Brevet Colonel... 
Serving as a Major 


faithful and meritorious 
service in the field and to his De- 
partment, Winthrop was given two 
brevet promotions on the same date, 
March 13, 1865, shortly before Lee's 
surrender at Appomattox. The end 
of tne war found Winthrop a Brevet 
Colonel of Volunteers but still serv- 
ing in Washington as a Major, Judge 
Advocate. 


For his 


The years immediately following 
the Civil War were years of stress 
and strain for the Army. In 1866, 
about the time Ted Winthrop’s 
book, Life on the Open Road, was 
being published, Congress was busy 
establishing the Freedman’s Bureau, 
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passing the new Civil Rights Acts, 
making the Fourteenth Amendment 
to the Constitution, and trying to 
put the Indians on reservations. In 
the South, the Ku Klux Klan headed 
by Nathan Bedford Forrest com- 
menced its operations, and federal 
troops were meeting with great dif- 
ficulty in enforcing the new laws 
in many Southern communities. 
Through this period the official rec- 
ords tell little of Major Winthrop. 
In February of 1867, he was permit- 
ted to drop from the Army register 
his middle name, Woolsey, the maid- 
en name of his mother, and never 
thereafter is he shown to have used 
it. His duty was in the Military Jus- 
tice Bureau in Washington. The War 
Department in those days was housed 
principally in two buildings, one 
adjoining the White House on Penn- 
sylvania Avenue where the Old State 
Building now stands, the other across 
from it on 17th Street. Although 
demobilizing the Grand Army of the 
Republic was in itself a tremendous 
task, Congress at the same time set 
about creating five military districts 
in the South, all under martial law. 
This was done via the first Recon- 
struction Acts. Military commissions, 
active enough with about 2000 cases 
during the war, were now used 
extensively throughout the South. 
“Judge” Holt’s commissions consti- 
tuted probably the largest and most 
active single judicial system in the 
country and the decisions then ren- 
dered profoundly affected our views 
of military government, even during 
the recent occupations of Germany 
and Japan. 

President Andrew Johnson was 
having his hands full of trouble in 
1867. In August he attempted to oust 
Stanton as Secretary of War and to 
replace him with General Grant. 
Congress had virtually deprived the 
President of command of the Army 
by requiring him to issue all orders 
through the General and Johnson’s 
action was designed to test the con- 
stitutionality of that law. Instead it 
directly brought about the impeach- 
ment effort. In the midst of this 
turbulence, the Bureau of Military 
Justice sought to introduce a new 





George S. Prugh, Jr., received his A.B. 
degree from the University of Califor- 
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in the Judge Advocate General’s Corps 
with tours of duty in San Francisco, in 
Washington, D.C., and in Germany. He 
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set of articles of war to replace those 
that had been enacted in 1806 and 
used throughout the Civil War. Ma- 
jor Winthrop, recently integrated 
into the Regular Army (February 25, 
1867), had been at least one of the 
“action officers” in revising the arti- 
cles. It seems characteristic of Ameri- 
can military justice that after each 
major war a “reform” is undertaken. 
Our history shows very few instances 
of overhaul before a fight has started. 
In any case, Congress apparently had 
bigger things on its mind at the time 
the new articles were presented, and 
it wasn’t until 1874 that they were 
finally enacted into law. 

No sooner had President Johnson 
finally cleared the impeachment 
hurdles in 1868 than the country 
faced the presidential election cam- 
paign that was to place Ulysses S. 
Grant, late Chief of Staff of the 
Army, in the White House. The Su- 
preme Court was wrestling with the 
famous cases of Ex parte McCardle,3 
Texas v. White,4 Ex parte Garland’ 
and Cummings v. Missouri®, the lat- 





2. 4 Wall. (71 US.) 2, 18 L. ed. 281 (1866). 
3. 7 Wall. (74 U.S.) 506, 19 L. ed. 264 (1869). 
4. 7 Wall. (74 U.S.) 700, 19 L. ed. 227 (1869). 
5. 4 Wall. (71 U.S.) 333, 18 L. ed. 366 (1867). 
6. 4 Wall. (71 U.S.) 277, 18 L. ed. 356 (1867). 
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*r two condemning the loyalty oaths 
hich had been required of former 
‘onfederates. 

In 1873, the startling victory of 
Bismarck in the Franco-Prussian 
War having recently focused some 
ittention on European affairs, Win- 
throp completed and published a 
translation of the Military Penal 
Code for the German Empire. In 
that same year, as an indication that 
the Bureau of Military Justice was 
extremely active, two military pris- 
ons were created—Leavenworth and 
\lcatraz—and the Judge Advocate 
General was charged with supervi- 
sion of these installations. And in 
California, the Modoc Indians, led 
by “Captain” Jack, murdered Gen- 
eral Canby, an experienced Civil 
War general, and generally badgered 
the federal troops. 

Work was commenced by Win- 
throp on his Military Law in 1875, 
the same year that saw William 
McKee Dunn, former Congressman 
from Indiana, relieve Brigadier Gen- 
eral Holt as Judge Advocate Gener- 
al. Dunn had been Assistant Judge 
Advocate General since 1864 and 
well learned of the value of Win- 
throp, for it is significant that he 
was able to remain in Washington, 
now his adopted home, until after 
General Dunn retired in 1881. 

In early 1876, President Grant's 
Secretary of War of seven years, 
W. W. Belknap, faced impeachment 
proceedings arising out of allegations 
of graft in connection with the In- 
dian Service. In view of his resigna- 
tion, his subsequent acquittal of the 
impeachment was a hollow victory. 
Other events were stirring the na- 
tion: Custer met Sitting Bull at the 
Little Big Horn, Rutherford B. 
Hayes won a close presidential elec- 
tion over Samuel Tilden, and Alex- 
ander Bell demonstrated in Wash- 
ington his new telephone device. 
Major Winthrop had not been idlé 
during this period either, for the 
following year he was married to 
Miss Alice Worthington, of Washing- 
ton. He was 46 at the time, had been 
a Major for twelve years and a con- 
tinual resident of the District of 
Columbia and the War Department 


ofhices for fourteen years. 

The yellowing, crackling records 
of the National 
several papers submitted by Major 
Winthrop during the next three 
years in an attempt to correct the 
status of his brevet rank. It seems 
that his brevet had been in the U.S. 
Volunteers, and he believed that 
since he had been integrated the 
brevet should be changed from Vol- 
unteer to Regular status. His per- 
sistence in fighting his cause up to 
the Attorney General was not re- 
warded, however, for in January and 
February of 1881, two opinions by 
that official rebuffed Winthrop’s ef- 


Archives contain 


forts’. It was also during this period 
that Winthrop’s first major collec- 
tion of military laws was published, 
the Digest of Opinions of the Judge 
Advagate General, 1880. 

Judge Advocate General Dunn re- 
tired from his office and from the 
Army on January 22, 1881, and on 
February 2 Major Winthrop was ap- 
pointed Acting Judge Advocate Gen- 
eral of the Army by President Hayes. 
Winthrop surely was not aware that 
this was to be the closest he would 
ever get to the summit of his profes- 
sional career! Sixteen days later D. 
G. Swaim, five years junior in service 
to Winthrop, was appointed the 
Judge Advocate General and raised 
in rank from Major to Brigadier 
General by his fellow-Ohioan, Presi- 
dent Hayes, himself a former major 
general. In early March, the newly- 
elected President, James A. Garfield, 
also of Ohio and a former major 
general, took office only to be mortal- 
ly wounded less than four months 
later by an assassin while in the Old 
Pennsylvania Station, then on 6th 
Street and the Mall, in the neighbor- 
hood of what is now the Smithsonian 
Institution. Vice President Chester 
A. Arthur became the 
mander-in-Chief. 

With the advent of General Swaim, 
Major Winthrop’s long tour of duty 
in Washington had its end in sight. 
In the spring of 1882, orders were 
issued assigning him to the Depart- 
ment of the Pacific, with headquar- 
ters at the Presidio in San Francisco, 
California. Alice Winthrop had be- 


new Com- 


Colonel William Winthrop 





come ill, however, and her inability 
to make the long arduous trip across 
the continent served to put off Win- 
throp’s actual departure for the coast 
until October, 1882 (almost twenty 
years after the start of his duty in 
Washington. Surely that must be one 
of the longest tours of di.ty in one 
place by any judge advocate!). 


To the Presidio... 
An Unhappy Change of Station 


The transfer was not a happy one 
from Winthrop’s point of view. He 
was deep into his book by this time, 
and he felt the need to be in Wash- 
ington where the records and ar- 
chives were available to him. Instead 
he was in one of the most isolated 
posts the Army then had. The law 
library in the Army headquarters at 
the Presidio was so insubstantial that 
the annual report of the Judge Ad- 
vocate General for 1883 contains a 
specific request from Winthrop that 
he be authorized $100 “for the pur- 
chase of a share in the public law 
library of San Francisco known as 
the San Francisco Law Library As- 
sociation” in order to be permitted 
the use of its facilities. Winthrop had 
not delayed in being admitted to the 
California Bar, his admission being 
on motion before the State Supreme 
Court on January 9, 1883. In the 
summer of that year he appeared 
as counsel before the U.S. Circuit 
Court, District of California, on be- 
half of the United States in the case 
of In re White® Justice Stephen 
Field and Judge Sawyer heard this 
case, involving a petition for a writ 
of habeas corpus by a person who 
was being held by the military au- 
thorities for trial by court martial 
for desertion. Winthrop won his case. 
General John M. Schofield, a Civil 
War general who had served with 
Sherman on his march to the sea and 
who had been Secretary of War for 
a short time under Andrew Johnson, 
requested that Winthrop be trans- 
ferred to his command, the Depart- 
ment of Missouri, with headquarters 
in Chicago, Illinois, but Sherman, 
(Continued on page 188) 





7. 17 Op. Atty. Gen. 3; 17 Op. Atty. Gen. 46. 
8. 9 Sawy. 49, 17 Fed. 723 (1883, C.C. Calif.). 
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The American Bar Association: 


A Summary of Its Financial Affairs 


by Harold H. Bredell_ - 


® Here is a brief resume of the manner in which the financial affairs of the Asso- 
ciation are conducted, how it obtains its income and how its funds are used. 





® Our experience has indicated that 
the financial affairs of the American 
Bar Association are probably little 
understood, even by many members 
of the Association. It is therefore 
particularly fitting that some infor- 
mation on this subject should be 
given in this issue of the JOURNAL 
which is being sent to many non- 
member lawyers, as well as to the 
members of the Association, as part 
of the membership campaign. It 
is understandable that prospective 
members should want to know some- 
thing of the organization they are 
joining. 


How the Association’s 

Affairs Are 

Conducted 

Financial controls are exercised pri- 
marily by the Board of Governors 
and its sub-committees: Administra- 
tion Committee (consisting of the 
four elected officers and the last re- 
tiring President) which has respon- 
sibility for Headquarters operations; 
and the Budget Committee which 
prepares the budget, which is estab- 
lished for each fiscal year for the 
operations of the Association and its 
many Committees and _ Sections. 
Chairmen of Committees and Sec- 
tions are charged with the responsi- 
bility of keeping expenditures within 
budgetary limits. Expenditures are 
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made only upon prior approval by 
the officer or chairman in charge of 
the project involved, with review by 
the Controller at Headquarters office 
and final approval by the Treasurer, 
who is the elected officer having 
general responsibility for financial 
matters. 

It should be remembered that this 
is a voluntary association with elec- 
ted officers who serve without com- 
pensation, and who contribute their 
time and personal funds to the wel- 
fare of the Association. With such 
officers residing in different cities of 
the country, it is essential that the 
now substantial operations of the 
Association must be carried out by 
a full-time employed staff (about 
eighty in number), under the direc- 
tion of the Executive Director and 
of the heads of various departments. 
These operations are housed princi- 
pally at the American Bar Center 
in Chicago, under lease from the 
American Bar Foundation which is 
the corporation holding title to the 
land and whose building has been 
erected by the voluntary contribu 
tions of the lawyers of the country 
and their friends. 


How the Association Obtains 
Its Income 


For its financial support, the Associ- 


Treasurer of the American Bar Association 


ation must rely in greatest measure 
upon the dues paid by its members. 
At the present time the regular dues 
are $16.00 for those members ad 
mitted to the Bar more than five 
years, $8.00 for those members ad- 
mitted to the Bar more than two 
years and less than five years, and 
$4.00 for those admitted to the Bar 
within two years. Sustaining mem- 
bership dues of $25.00 and patron 
membership dues ranging from $50.- 
00 to $250.00 are for those members 
who desire to contribute more than 
the regular membership dues. In 
addition to the dues paid to the 
Association generally, those who are 
interested in the various Sections 
pay separate dues to advance the 
fields of law in which they have a 
special interest. 

For the fiscal year ended June 30, 
1955, general amounted to 
$735,447.38, and Section dues were 
$115,110.50. The only other income 
of the 


dues 


Association (other than 
grants or contributions for special 
purposes) consisted of $56,423.13 re- 
ceived by the AMERICAN Bar Asso- 
CIATION JOURNAL for advertising and 
other income; and investment in- 
come of $16,368.42. 

Out of the dues of each member 
the sum of $2.50 is allocated directly 
to the AMERICAN Bar ASSOCIATION 
JourNAL as the subscription price. 
The actual cost of furnishing the 
JourNat for one year to each mem- 


ber is $3.07. 
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After taking out of the general in- 
come the allocation to the JOURNAL 
and the income earmarked for spe- 
cial accounts, the amount remaining 
to finance the general work of the 
Association was $615,901.65 in the 
last fiscal year. 


How the Association’s Funds 
Are Used 


The activities of the Association are 
carried on through approximately 
sixty Committees and Sections, in 
service to the public, service to the 
profession generally, and service to 
the members of the Association and 
its Sections. It is obvious that no 
“hard and fast” allocation can be 
made as to purpose because so many 
activities benefit both the profession 
and the public generally. However, 
in the present year’s budget (July 1, 
1955 to June 30, 1956) an effort has 
been made to allocate the expendi- 
tures on a program or project basis. 

The following statements are 
therefore intended to indicate to the 
reader the nature of the project al- 
locations anticipated for this year. 
Obviously this is not intended as any 
detailed accounting, because of the 
limitations of space. 

(1) General Administration: To 
keep the Association functioning 
and to provide servicing for the 
voluntary activities of members 
throughout the country, it is, of 
course, necessary to have a_ head- 
quarters office. The budget indicates 
an estimated cost for the current 





fiscal year of approximately $50,000 
for the maintenance of the physical 
plant of the American Bar Center 
and $150,000 for the general admin- 
istration. 

(2) Publications: The principal 
medium of the Association is the 
AMERICAN Bar ASSOCIATION JOUR- 
NAL sent to all members monthly. 
Many other publications are pub- 
lished by the Association in its effort 
to serve both the Bar and the public 
in the dissemination of information. 
The cost of publications last year 
was approximately $220,000. 

(3) Service to Education: For 
many years the Association has fos- 
tered the improvement of legal edu- 
cation and it can be proud of its 
accomplishments in this field. It 
gives financial support to the inspec- 
tion of law schools to maintain 
minimum standards. The Associa- 
tion has a continuing interest in law 
students and it has sponsored and is 
continuing its financial support of 
the American Law Student Associa- 
tion. In this service to legal educa- 
tion it is expending approximately 
$35,000 each year. 

(4) Service to the Public: This 
is not the place to detail the many 
services of the Association in the 
public interest to which funds of 
the Association are devoted except 
to mention a few as illustrations: 
traffic court program, uniform laws, 
judicial administration, American 
citizenship, legal aid, lawyer referral, 
federal tax reforms, and many others 
of similar character. For the pro- 
grams of this character, the present 
budget is approximately $105,000. 

(5) Service to the Profession Gen- 
erally: In this category would be the 
activities that are of benefit both to 
the public and the Bar, but are of 
more direct benefit to the legal pro- 
fession. These items would include 
public relations, legislative and infor- 
mation service, meetings, member- 
ship servicing, coordination with 
state and local associations, lawyer's 
retirement benefits, and many others, 
with appropriations of $205,000. 

(6) Service to the Practicing 
Lawyers: Through its Sections the 
Association discharges its responsi- 
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bility to assist lawyers in a more 
effective conduct of their law prac- 
tice at a cost of approximately $127,- 
000. The Sections in the “bread and 
butter” classification are substantial- 
ly self-sustaining from the dues of 
their own members. Certain of the 
Sections engaging in public activities 
are given further assistance by ap- 
propriations from the general fund, 
and these have already been con- 
sidered under the above classifica- 
tions. 

The requirements for adequate 
financial support of needed pro- 
grams constantly exceed the Associa- 
tion funds available. The Associa- 
tion’s income must be spread so 
thinly among the many worthwhile 
projects that there is simply not 
enough to go around. The activities 
of the Association are limited, not 
by the willingness of members to 
devote themselves to public service, 
nor by the need for such service, 
but primarily by the lack of funds 
properly to finance much-needed 
projects. To mention only one ac- 
tivity as illustrative, the program of 
maintaining minimum standards of 
legal education for which the Asso- 
ciation has taken due credit is en- 
dangered by lack of funds to provide 
the necessary inspections and re- 
inspections of law schools. This same 
condition can be observed on most 
of the projects as one goes down the 
list of activities. 

Since the Association must look 
almost entirely to the lawyers of the 
country to provide the means to dis- 
charge the obligations of the Bar to 
itself and to the public, the whole- 
hearted support of all lawyers is nec- 
essary to accomplish this. 


Association’s Financial 
Structure 


Over the years the Association has 
tried to build up a general fund to 
provide for emergencies and to pro- 
vide investment income. At the end 
of the last fiscal year there had been 
accumulated as our net worth in the 
General Fund, the TourNAL, and the 
Section Funds approximately $394,- 
000, which is represented by head- 
quarters equipment, cash and in- 
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vestments, In addition to these 
funds, the Association acts as custo- 
dian or trustee of approximately 
$485,000 which is not available for 
general use, but which is earmarked 
for special purposes, such as the 
Erskine M. Ross Fund, the income 
of which is used to make the award 
for the annual Ross Essay. From 
time to time, the Association re- 
ceives funds to be distributed by it 
for special purposes, such as the 
Trafhe Court Program, which has 


attracted support from other organ- 
izations so that the appropriation 
of the Association now represents 
only a part of the total cost of the 
project. 

This statement is intended only 
as a general informative review of 
the business of the Association for 
the benefit of those who are not 
members, and for those members 
who may not have familiarized 
themselves with the detailed audits 
included in the report of the Treas- 


Howard W. Pollock Chosen As One of 
the Outstanding Young Men of 1955 


® Howard W. Pollock, 35-year old 
lawyer who last year was President of 
the American Law Student Associa- 
tion, has been honored by selection 
as one of the “Ten Outstanding 
Young Men” of 1955 by the United 
States Junior Chamber of Commerce. 
The American Law Student Associa- 
tion is sponsored by the American 
Bar Association. 

Mr. Pollock was chosen for the na- 
tional award on the basis of a re- 
markable record of achievement fol- 
lowing World War II service as a 
Navy flier, during which he lost his 
right forearm in a grenade explo- 
sion. Despite that handicap he be- 
came a homesteader in Alaska, was 
elected to the Alaskan legislature, 
returned to the United States to 
complete his legal education at the 
University of Houston, and became 
President of the law student associa- 
tion. He returned to Alaska late last 
year to pursue his legal career in 
Anchorage. He has been referred to 
as the “pioneer with the iron fist” in 
recognition of his courageous home- 
steading venture and the mechanical 
hand he has worn since his war in- 
jury. 

Since 1938 the United States Jun- 
ior Chamber of Commerce has spon- 
sored the Ten Outstanding Young 
Men program as a means of “inform- 
ing the world that success in the 
American free enterprise system is 
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still attainable to those who strive to 
achieve.”” Each year more than 10,- 
000 nomination blanks are distrib- 
uted in the search for young men, 
21 through 35 years of age, who have 
made exceptional contributions to 
their profession and to their com- 
munity, state and nation. 

The awards to the ten men chosen 
in the 1955 competition were pre- 
sented at a banquet in Springfield, 
Illinois, on January 14. Vice Presi- 
dent Richard M. Nixon, himself an 
award winner in 1947, presented the 
awards and delivered the principal 
address. 

In addition to Pollock, those re- 
ceiving awards for 1955 were: Ros- 
ERT ALAN CHarpie, 30, Oak Ridge, 
Tennessee, assistant research direc- 
tor, Oak Ridge National Laboratory, 
for contributions to nuclear science 
and international nuclear planning; 
Dr. DENTON A. Coo.Ley, 35, Houston, 
Texas, associate professor of surgery, 
Baylor University, for original exper- 
iments and investigations in cardio- 
vascular surgery; Epwarp D. Eppy, 
Jr., 34, Durham, New Hampshire, 
Vice President and Provost, Univer- 
sity of New Hampshire, for his con- 
tributions to education in that state; 
Lr. Cor. Frank K. Everest, 35, 
Edwards Air Force Base, California, 
test pilot, for his continued con- 
tributions to aeronautical progress 
and national defense; Irvinc R. 





urer which is made at the Annual 
Meeting each year, and which ap 
pears in the bound Annual Report 
of the Association. It is hoped that 
this brief statement may give a 
clearer understanding as to how the 
business of the Association is con- 
ducted, and that it demonstrates the 
importance of the continued and 
expanded support of the legal pro- 
fession for the accomplishment of 
our responsibilities to the public and 
to the professional needs of the Bar. 


Howard W. Pollock 





Levine, 33, Pawtucket, Rhode _Is- 
land, foreign correspondent, Na- 
tional Broadcasting Company, for 
his contributions to world under- 
standing as a radio correspondent 
on permanent visa in Russia; RUBEN 
Frep Metr er, 31, Shafter, Califor- 
nia, engineering executive, Ramo- 
Wooldridge Corp., Los Angeles, for 
contributions in rocket fire control 
developments and classified military 
electronics; THOMAS SCHIPPERS, 25, 
New York, New York, conductor, for 
contributions to the development of 
musicians, and sensitive, understand- 
ing interpretations in music; 
CHARLES H. SmiTH JR., 35, Cleve- 
land, Ohio, president, Steel Im- 
provement & Forge Co., for pioneer 
efforts in the field of labor manage- 
ment relations; Rev. LEon HowarpD 
SULLIVAN, 33, Philadelphia, Pa., 
Pastor, Zion Baptist Church, for 

(Continued on page 176) 
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Public Relations and the Bar: 


The Program of the American Bar Association 


by Richard P. Tinkham - of the Indiana Bar (Hammond ) 


® The Chairman of the Association’s Committee on Public Relations here outlines 


the program and some of the concrete achievements of his Committee. This report 


is important to every lawyer and to every citizen, because, as Mr. Tinkham points 


out, in the long run, the administration of justice depends upon public confidence 


in the courts, and the courts in turn depend upon the vigorous and reputable Bar. 


This article is taken from an address delivered to the New England Law In- 


stitute at Boston, November 5. 





= In recent years we have spent a 
great deal of time and money hunt- 
ing down and prosecuting Commu- 
nists and security risks. Yet for too 
many years we have ignored evils, 
which, to me and many others, con- 
stitute greater threats to our free- 
doms and our way of life. I am talk- 
ing about the deep-seated disrespect 
for courts and lawyers and the pub- 
lic ignorance of their vital functions. 
In a recent magazine article, the 
Chief Justice of the United States, 
in speaking of the current challeng- 
es to our system of justice, said: 


Yet no man who understands the 
nature and purpose of law will [et 
these challenges go by default. There 
are at least three reasons why an 
American jurist must work, hope, and 
pray that the observance of law, the 
prestige of law, and the knowledge of 
law will be far more widespread a 
generation hence than they are now. 
... First of all, the U.S., as Americans 
have always known and loved it, can- 
not subsist without law.... 


If we deprive America of its sys- 
tem of justice or those who admin- 
ister that system, certainly anarchy 


and chaos are inevitable. 

Many lawyers shudder when they 
hear the term “public relations”. It 
connotes to them self-promotion, 
advertising and press agentry. By 
virtue of our attitude and our self- 
imposed standards of decorum and 
dignity, we have kept the public 
from knowing what we do, how we 
do it and our importance in the 
scheme of things. 

Everyone seems to be confused 
about the meaning of the term 
“public relations”; even the experts 
are confused about it. It has been 
called a semantic trap. One of the 
top men in the field has defined it 
as: “Public relations deals with a 
complex constellation of dynamic 
forces.” Another says: “Public rela- 
tions is a combination of philoso- 
phy, sociology, economics, language, 
psychology, journalism, communica- 
tion, and other knowledges in a sys- 
tem of human understanding.” An- 
other says: “Public relations is mere- 
ly human decency which flows from 
a good heart.” 

The definition I like best is: “Pub- 


lie relations is good performance 
publicly appreciated because it is 
adequately communicated”; in oth- 
er words, appreciation by the public 
of good performance by the Bar. 

I have the temerity to suggest that 
under this definition, we are lack- 
ing in two respects: First, our over- 
all performance is not as good as 
it should be; and, second, what there 
is of it that is good has not been 
adequately communicated to the 
public. 

Certainly something is wrong 
when members of the public believe 
that the teacher, the clergyman, the 
public officeholder and the mer- 
chant are more important to the 
community than the lawyer; when 
they do not know what a lawyer 
does, how he does it or what he is 
likely to charge; when they believe 
that a lawyer should be employed 
only after one is in trouble; that 
lawyers are less honest than other 
professional people; that more than 
a few lawyers will sell out if it is to 
their personal advantage; that it is 
wrong for a lawyer to defend a per- 
son accused of crime of which he is 
probably guilty; that justice is too 
slow and too expensive; that a large 
percentage of people would rather 
settle a lawsuit for one half of the 
amount claimed to be due, or less, 
than suffer the rigors of a lawsuit; 





1. Forrunz, November, 1955. 
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Public Relations and the Bar 


that lawyers will do dishonest things 
to protect their clients. 

I did not concoct these accusa- 
tions. They were developed as a re- 
sult of public opinion polls taken in 
several states, including Iowa, Cali- 
fornia, Texas and Michigan.? They 
have been with us through the years 
in the writings of Dr. Johnson, Sir 
Thomas More, Samuel Taylor Co- 
leridge, Shakespeare and many mod- 
ern writers. 

Some lawyers take the view that 
because the law lives in controversy, 
the relations of the lawyer with the 
public can never be good. Others 
take the view that the American Bar 
has been commercialized in the in- 
dustrial revolution and has forever 
lost its tradition of and reputation 
for public service. There is, of 
course, some truth in both conten- 
tions. The unsuccessful litigant may 
tend to blame his lawyer and will 
not hesitate to tell his friends. We 
do have lawyers in all communities 
who are not professional men. Rath- 
er they are businessmen. We do have 
unethical and dishonest practition- 
ers. So does every other profession 
and calling. 


The Bad Repute of Business . . . 
And What Was Done About It 
Business was in bad repute with the 
public not too long ago. Business 
has done something about it. The 
one hundred leading corporations 
in this country spend upwards of 
fifty million dollars per year on pub- 
lic relations activities. Five thou- 
sand companies have public rela- 
tions counsel or public relations 
departments. Business is cleaning its 
own house. Its motto no longer is 
“The public be damned”. It has es- 
tablished excellent methods of com- 
munication with its employees, its 
various publics and its stockholders. 
The president of one of our large 
corporations, recently said:* 

I have finally come to realize that 
bad relations, whether with the com- 
munity, with labor, or stockholders, 
usually come about due to not com- 
municating things about the company 
that should be made known. 

The recent and quite spectacular 
comeback of the Chrysler Corpora- 
tion in the highly competitive auto- 
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motive field is credited in part to 
the efforts of its new public rela- 
tions department. 


The Medical Profession . . . 
Excellent Public Relations 
Among the professions, the doctors 
have done an excellent job in the 
field of public relations and are con- 
tinuing to do so. They are spending 
more than three hundred thousand 
dollars a year in their efforts, while 
our appropriation is a very small 
fraction of that figure. 

The task ahead of us is large. 
Often it seems that merely to hold 
our own is difficult. The Committee 
often feels like the Red Queen in 
Through the Looking Glass, who 
said, “It takes all the running you 
can do to stay in the same place.” 
However, I believe we are making 
progress, and I hope we have just 
begun. 

One problem is with the individ- 
ual members of the Bar. Unless they 
are competent and honest, we can- 
not afford to represent them as com- 
petent and honest to the public. We 
have probably the most stringent 
code of ethics of any profession or 
calling. Where it has been adopted 
by the high courts of our states, this 
code is binding upon each of us 
as officers of that court. Yet how 
many of you have referred to the 
Canons of Ethics in recent years? 
How many of you know whether or 
not those Canons have been adopt- 
ed by the high court of your state? 
Where adopted, is the code being 
enforced? 

We must educate the lawyer to 
his own individual responsibility to 
the community, to his clients and 
to his fellow lawyers. In addition to 
this, we must afford him the oppor- 
tunity to continue his legal educa- 
tion so that he can compete success- 
fully with those who are greedily 
clawing at his practice. 

The approach to the individual 
lawyer is a difficult one. He cannot 
be screened at the time of his ad- 
mission to the Bar because those of 
us who have had something to do 
with admissions know that he is far 
too young and lacking in worldly 
contacts to have formed any charac- 





ter traits which are discoverable. H 
must be impressed, in some way 
with his own terrible responsibilit 
to the public and to his brothers a 
the Bar. He must be made to realiz 
that if he is guilty of any offense, he 
injures not only himself but every 
other member of the Bar. He must 
be made to appreciate that if he is 
guilty of an offense, he will be 
promptly disciplined and perhaps 
disbarred. 

The organized Bar is attempting 
to accomplish something in this 
field. Our Public Relations Com 
mittee inaugurated the custom last 
year of sending to lawyers a greet- 
ing for the new year, which features 
one of the Canons of Ethics. The 
first greeting dealt with Canon 17 
and was entitled, “Respect Your Fel- 
low Lawyer’. It was well received 
and there were requests for many 
additional copies. One judge pro- 
posed to enlarge it and hang it in 
his courtroom. This year the greet- 
ing will probably treat with Canon 
18 concerning the fair treatment of 
adverse witnesses. 

I believe that most of us will con- 
cede that grievance procedure, 
where it exists at all, is inadequate 
and slow. Most grievance commit- 
tees are composed of friends and 
competitors of the accused lawyer. 
Understandingly, these committee- 
men hesitate to act. The American 
Bar Association has a Special Com- 
mittee working on a model grievance 
procedure code. A final draft of that 
code has been prepared and will be 
presented to the House of Delegates 
of the American Bar Association in 
February. It is hoped that this model 
code will be generally adopted and 
will result in more efficacious hand- 
ling of grievance procedures and a 
consequent improvement in lawyer 
conduct. 

Although the public believes it, 
we know it isn’t true that the lawyer 
takes very little part in public ac- 
tivities. Look around in your own 





2. See: Lay Opinion of Iowa Courts and 
Lawyers, Iowa State Bar Association, 1949; 
What Texans Think of Lawyers, Committee on 
Public Information, State Bar of Texas; The 
Family and the Law, Survey of the Legal Pro- 
fession, 1949. 

3. Op. cit. N.L 
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ymmunities. Lawyers are active in 
\| charitable organizations and in 
nany instances occupy executive po- 
itions. The public needs to know 
ibout these things, and bar associa- 
tions should see that the public is 
eminded of them as frequently as 
possible. 

In an issue several years ago, For- 
tune reported on a survey which 
found that the lawyer was losing 
valuable parts of his practice to in- 
surance agents, banks and _ trust 
companies, accountants and others. 
One of the chief reasons for the in- 
vasion of this legal field by these 
non-lawyers was the failure of the 
lawyer to keep up to date in current 
developments in the law—his reluc- 
tance to assume new responsibilities. 
We all know lawyers who, when 
confronted with a tax problem, will 
call in an accountant. We know a 
few lawyers who have had their wills 
drawn by the trust department of a 
bank or trust company. Legal insti- 
tutes for lawyers are the answer and 
they should be extensively noted in 
the media. When lawyers take the 
time and spend the money neces- 
sary to continue their educations, 
the public is entitled to know about 
it. 

Public indeed, a 
broad field. It is almost as broad as 
some of the professional public re- 
lations people try to make it. A 
part of our effort must be the im- 
provement of the administration of 
justice. I presume many of you saw 
Judge Samuel Hofstadter’s article in 
The Saturday Evening Post of Oc- 
tober 22, 1955, entitled, “Let’s Put 
Some Sense into the Accident 
Laws”. Judge Hofstadter advocates 
a sort of workmen's compensation 
arrangement for traffic cases. Unless 
we can expedite the administration 
of justice, I am afraid we are head- 
ed for something of that kind. I be- 
lieve it was Judge Learned Hand 
who said: 


relations is, 


I must say that as a litigant I should 
dread a lawsuit beyond almost any- 
thing short of sickness and death. 
We must make legal services avail- 

able to all. We are making progress 
in this through our Legal Aid So- 


cieties and our Lawyer Referral Serv- 
ices. More than one hundred sixty 
cities now provide Legal Aid serv- 
ices at no cost for those who cannot 
afford to pay fees, and more than 
one hundred cities now have Law- 
yer Referral service for those who 
are seeking a lawyer but don’t know 
how to select one. These services 
should be extended. 

We are working with the press, 
the radio and television. We have 
had several meetings with repre- 
sentatives of the National Associa- 
tion of Radio and Television Broad- 
casters, the Newspaper Publishers 
Association and the American Soci- 
ety of Newspaper Editors. We be- 
lieve that we are beginning to un- 
derstand their problems in the mat- 
ter of freedom of information, and 
that they are beginning to under- 
stand ours. We have not approached 
the media of communications with a 
belligerent or critical attitude but 
rather with an offer of co-operation. 
We have offered our services to them 
in order to provide accurate infor- 
mation about the profession and the 
courts. We have also offered con- 
sultative guidance to writers and 
producers in the hope of eliminat- 
ing inaccuracies and needless misrep- 
resentation. This has been produc- 
tive of results. As an_ illustration, 
a recent book of fiction was very 
critical of lawyers in general. 
When it was made into a moving 
picture, our suggestions to the pro- 
ducer were heeded, or at least we 
like to think so, and the lawyer re- 
ceived far more favorable treatment 
than he did in the book. We are 
doing the same thing with magazine 
publishers and writers. You may 
have noticed several articles on le- 
gal topics in The Reader’s Digest 
by Mr. Jerome Beatty. The Public 
Relations Committee co-operated in 
the furnishing of material and leads 
for several of these articles and is 
at present co-operating in furnish- 
ing leads for another. I could give 
you other illustrations. 

We have entered the motion pic- 
ture field and have produced a doc- 
umentary motion picture, entitled 
Dedication to Justice, which was in- 
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Richard P. Tinkham, Chairman of the 


Association’s Committee on Public 
Relations, was admitted to the Indiana 
Bar in 1928 and practices in Hammond. 
A former President of the Indiana State 
Bar Association, he was elected to mem- 
bership on the Board of Governors of 
the American Bar Association in 1953. 





spired by the dedication of the 
American Bar Center at Chicago in 
1954. The picture is a panel discus- 
sion in which well-known lawyers 
and judges participate, with Eric 
Sevareid as moderator; it attempts 
to tell the story of the organized Bar 
and what it is trying to accomplish 
for the benefit of the public and the 
Bar. At present it is being circulated 
among state and local bar associa- 
tions, and I am happy to say that 
since its release in July, the fifty 
copies of the picture have been in 
constant circulation throughout the 
country. It is also designed for show- 
ing to lay audiences, and we have 
had experimental showings to civic 
clubs. The reception of the picture 
has generally been excellent. 

One of the activities of the Amer- 
ican Bar Association Committee 
which has resulted in the stimula- 
tion of much public relations ac- 
tivity on the part of state and local 
bar associations was the publication 
in 1953 of the “how-to-do-it” man- 
ual, Public Relations for Bar Asso- 
ciations. Several thousand copies 
have been distributed. Considera- 
tion is being given to the publica- 
tion of a new edition. 

Almost every state association and 
many local associations now have 
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active public relations committees, 
and the volume of material which 
is issued by these committees is for- 
midable. Pamphlets have been a fa- 
vorite activity. Some states have pre- 
pared and distributed as many as 
fifteen or twenty of these pamph- 
lets on different legal subjects. They 
have been enthusiastically received 
and have been re-ordered on many 
occasions. They are helping to ac- 
quaint more people with the func- 
tions of courts and lawyers and their 
value to our society. 

Allied closely with the pamphlet 
activity is the newspaper column 
idea. Many states, including Min- 
nesota, California, Wisconsin, Flo- 
rida, Oklahoma and Ohio, prepare 
a weekly column on a legal subject 
and distribute it to mewspapers 
throughout the state. This is widely 
printed without charge, and gener- 
ally under a distinctive head, as a 
public service. 

Television is a rapidly develop- 
ing field of activity. A number of 
state and local associations have 
produced excellent programs that 
are broadcast as a “public service” 
through the co-operation of TV sta- 
tions. In many cases these programs 
present a panel of lawyers who dis- 
cuss everyday legal problems. Some 
are commercially sponsored. In the 
nationally televised show, Justice, 
which is produced in co-operation 
with the National Legal Aid Associ- 
ation, the role of the lawyer in legal 
aid work is made known to tens of 


Illinois Adopts Uniform 


® On January 3, 1956, Illinois be- 
came the fifth state to adopt the uni- 
form traffic ticket and complaint as 
recommended by the American Bar 
Association. 

So as to assist the public officials of 
the state of Illinois in properly using 
the ticket, James P. Economos, Di- 
rector of the Traffic Court Program, 
established a _ three-day training 
school in each state police district. 
These were well attended and most 
helpful in helping to explain the 
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thousands of who would 
otherwise be Our 


Committee is seeking more vehicles 


persons 
unaware of it. 


of this type and is currently negotiat- 
ing with several producers. 

At the same time, the Public Re- 
lations Committee has been vigilant 
to protect the interests of the law- 
yer in this medium. At our request, 
several sequences in a television se- 
rial were withdrawn and refilmed 
because the lawyer involved was de- 
picted in such a manner as to dis- 
credit the entire profession. In other 
instances, we have complained about 
the treatment that lawyers have re- 
ceived with the same spirit of co-op- 
eration which we have pursued with 
the press. We believe that this effort 
is beginning to bear fruit. 

Many bar associations have se- 
cured the co-operation of banks, 
trust companies, title companies and 
insurance companies in the effort to 
win good will for the profession. 
Outstanding among those _partici- 
pating is the John Hancock Mutual 
Life Insurance Company. You will 
recall the beautiful advertisements 
in color entitled “We Call Him ‘His 
Honor’ To Remind Us of Our Own”, 
and “He Well and Truly Tries”, 
being tributes to the judges of the 
country and to the jury system. 
Many other illustrations could be 
given. 

I have tried to tell you some of 
the things we have done and are 
doing. We have great plans for the 
future. These plans involve radio, 
television, motion pictures, the 


press, and a National Speakers’ Bi 
reau. Judge Bolitha Laws of Was! 
ington, D.C., has recently consente:! 
to act as chairman of this burea 
It will be the function of the bureau 
to provide lawyer-speakers for la) 
meetings and assemblies in furthe: 
ance of our effort to educate th 
public as to what the lawyer does 
how he does it, and his importance 
to his community. 

During all this time, we have, of 
course, maintained our policy of is 
suing regular news stories concern- 
ing the activities of the organized 
Bar and the individual members 
thereof; publishing of The Coor- 
dinator twice each month in order 
to keep officers of bar associations 
informed as to the recent develop- 
ments in the activities of the or- 
ganized Bar, including the public 
relations field and many other day- 
to-day chores. 

I hope I have left with you some 
conception of the necessity for im- 
proving our relations with the pub- 
lic, a few ideas of what is being 
done about it, and some inspira 
tion to help. 

Many years ago, Count Alexis de 
Tocqueville of France said after an 
American visit that the lawyer was 
the aristocrat of the democracy. Let 
us hope that in the not-too-far-dis- 
tant future, we can say that we have 
regained that cherished reputation 
which, through the years, has been 
lost or obscured by our own reti- 
cence and inaction. 


Traffic Ticket and Complaint 


ticket. 

The Uniform Traffic Ticket and 
Complaint (1) permits uniform in- 
terpretation of traffic laws by all of- 
ficers; (2) permits uniformity of 
instructions to all officers and admin- 
istrative personnel within the police 
department; (3) permits prosecutors 
to secure more consistent and uni- 
form case preparation; (4) acquaints 
the violator with the exact nature of 
the violation charged; and (5) ac- 
quaints the public with the kind of 


unsafe maneuvers which result in 
accidents. 
Other 
ticket and complaint are: New York, 
New Jersey, North Dakota and Mich- 


igan. In addition, more than 1500 


states already using the 


cities have adopted it in one form or 
another. 

Further information may be ob- 
tained by writing to the Traffic 
Court Program, American Bar Asso- 
ciation, 1155 East 60th Street, Chi- 
cago 37, Illinois. 
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The Legal Draftsman: 


The Use of Forms in Tax Planning 


by Jacob Rabkin. + of the New York Bar (New York City) 


® Taxes are ubiquitous. As the April 15 deadline for filing 1955 income tax re- 
turns approaches, everyone will become acutely conscious of taxes and the tax 
burden, and a great national sigh of relief will go up on the week end of April 16 
when the annual headache has finally run its course, and the layman can go back 
to his golf, his garden, taking down the storm windows or whatever else his week- 
end routine calls for. But lawyers do not—or at least should not—shed their 


awareness of the tax consequences of modern life. A complex tax structure such 
as ours affects hundreds of transactions that are part of the daily routine 
of lawyers the year around. Mr. Rabkin discusses the tax aspects of drafting legal 
documents, As he points out, a good repair and restoration clause in a lease drawn 
for a landlord cannot be imported into the tax field without caution, or the land- 
lord may lose his depreciation deduction. The enumeration of unnecessary powers 
in a business or investment trust may be harmless for most purposes, but it may 
mean that the Commissioner will treat the trust as am association taxable as a 


corporation. 





® The idea of an institute on how 
to transfuse tax knowledge into the 
bloodstream of legal documents was 
a pedagogical inspiration. For more 
than a decade now the various insti- 
tutes around the country have been 
conducted primarily as advanced 
seminars on the rules of the tax law. 
Occasionally, a concession has been 
made to craftsmanship. Some insti- 
tutes have experimented with such 
subjects as “How To Try a Tax 
Court Case”, “How To Conduct a 
Tax Conference’, and “How To 


Prepare a Tax Protest”. One of the 
most common practical problems of 
the lawyer is that of producing legal 
documents which reflect his com- 
bined knowledge of both the local 


law and the federal tax law. 

We take for granted, of course, 
that a knowledge of both these laws 
is a prerequisite for good draftsman- 
ship. But this is never enough. Most 
of us recognize that there is a deli- 
cate skill in applying this knowledge 
to a specific transaction. And there 
is an equally significant skill in re- 
ducing the specific transaction to the 
rigid shape of a legal document. The 
tax law has injected a special prob- 
lem into the field of draftsmanship. 
The legal document which estab- 
lishes the expected balance between 
private parties is no longer always 
adequate. Most transactions today 
must take into account the rights of 
the Federal Government. These 


rights are somewhat like those of a 
third party beneficiary with an irre- 
vocable interest. 


The “‘Non-Tax”’ Agreement 


The first job of the draftsman is to 
recognize the transaction in which 
these rights of the Government must 
be considered before the legal docu- 
ment is drawn. There are still many 
transactions which fall outside this 
category, although the number is 
constantly diminishing. A real estate 
contract is drawn for the sale of a 
home ‘for an all-cash price. On the 
closing, gain or loss is realized by the 
seller and a basis is established for 
the buyer. The draftsman has no con- 
trol over those consequences. Arti- 
cles of incorporation are filed and 
property is transferred to the new 
corporation by the incorporators in 
exchange for common stock. Taxa- 
bility or nontaxability of those trans- 
fers will depend upon the external 
facts, not upon the form or language 
of the agreements. I do not mean 
that the lawyer discharges his full 
obligation solely by drafting a clear 
and complete legal document. He 
may have to advise the seller in the 
first case of his right to defer the tax 
on all or part of his gain by purchas- 
ing or constructing a new residence 
within a year after the sale.! He may 





1. Int. Rev. Code (1954) $1034. 
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consider it advisable to discuss with 
the incorporators in the second case 
the wisdom of issuing both preferred 
and common stock on original in- 
corporation to avoid in the future 
the statutory restrictions on “bail- 
out” stock.2 Tax problems are in- 
herent even in these simple trans- 
actions. My point is that once this 
type of transaction has been agreed 
upon the tax consequences of the ar- 
rangement need not be considered 
in the actual drafting of the legal 
documents. The sole concern of the 
draftsman is to record the transac- 
tion in accordance with principles 
of local law. 


The Straddle Transaction 


There are, however, many transac- 
tions which are perfectly adequate 
under local law, but which are in- 
complete for the purposes of the tax 
law. In these situations the lawyer 
must supply the missing ingredient 
before he undertakes to draft the 
legal documents. Otherwise, tax con- 
sequences are unnecessarily unpre- 
dictable. Take, for example, a con- 
tract for the sale of stock with the 
understanding that dividends paid 
prior to the completion of the sale 
are to be applied in reduction of the 
selling price. Whether these inter- 
vening dividends are taxable to one 
party or to the other may depend on 
the date when the sale is actually 
completed. This question has been 
the cause of litigation in a number 
of cases because the precise date for 
the shift in rights of ownership was 
not clearly defined.’ A similar prob- 
lem exists where a percentage of fu- 
ture income is to be applied against 
the selling price of a business. Litiga- 
tion in that situation has turned on 
whether the purchaser had acquired 
a sufficient interest in the business so 
that its income could be attributable 
to him.* A more graphic example is 
the sale for a lump sum of a going 
business with mixed assets, includ- 
ing a restrictive covenant against 
competition. Local law makes no re- 
quirement for an allocation of the 
purchase price among the assets ac- 
quired by the purchaser. But be- 
cause of the correlative advantages 
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and disadvantages to seller and pur- 
chaser, the tax law will generally 
respect an allocation arrived at as a 
result of bargaining between the par- 
ties. In the absence of such an allo- 
cation, tax consequences are unpre- 
dictable. 

These are typical “straddle” trans- 
actions in which both parties are left 
in tax doubt. If the parties deliber- 
ately negotiate for uncertainty, each 
in the hope that the other will bear 
a disproportionate tax burden, the 
responsibility is not the draftsman’s. 
The litigated cases indicate, how- 
ever, that most of these situations 
develop because of a lack of knowl- 
edge of the tax problem, not by cal- 
culated design. In many of them 
both parties become engaged in tax 
controversy. In such event, neither 
draftsman can defend his oversight 
of the tax factor. 


The Hybrid Transaction 


The counterpart of the straddle 
transaction is the hybrid transaction. 
Here, there is no omission of a con- 
tractual feature essential for tax pur- 
poses. The fault lies in a failure to 
define the precise legal relationship 
between the parties. The simplest 
illustration is the corporate security 
with mixed attributes. In these cases 
it is difficult to distinguish between 
a security which is in fact an indebt- 
edness carrying with it an obligation 
for interest and a security which is 
in fact a stock carrying with it mere- 
ly an obligation to pay dividends.® 
Another common illustration is the 
disposition of property through a 
“‘lease-option”’ arrangement. The 
basic question in these cases is 
whether a sale is to be recognized 
before the formal exercise of the 
option. This question determines 
whether the lessor has rent income 


or sales proceeds, and whether the 
lessee has a rent deduction or a capi 
tal expenditure.? 

The common characteristic of the 
straddle and hybrid transaction is 
the tax doubt created by the legal! 
instruments. Those instruments may 
adequately record the agreement of 
the parties as between themselves. 
But, unless the tax uncertainty is de 
liberate, these instruments display 
faulty draftsmanship because they 
foreclose a reasonable prediction of 
the obligation of the parties to the 
Government. 


Indemnification Against 
Tax Liability of Another 


The converse of these indefinite tax 
transactions are those in which the 
contracting parties openly negotiate 
on an issue of tax liability and frank- 
ly undertake to achieve a specific 
objective. The most common illus- 
tration is the agreement which con- 
tains an indemnity for the benefit ol 
one party against the tax liability of 
another. The purchaser of the entire 
stock of a corporation would nor- 
mally protect himself not only 
against unknown contingent 
claims of business creditors of the 
corporation, but against unknown 
and contingent tax liabilities of the 
corporation as well. A lender in an 


and 


unsecured transaction might proper- 
ly insist upon guarantees for the pay- 
ment of the borrower's tax liabilities 
in order to avoid the issue of priority 
in the event of the borrower's in- 
solvency. On the contribution of an 
appreciated asset to a partnership, 
the non-contributing partners may 
call for some protection against the 
possibility that the basis of the con- 
tributed asset may be less than the 
amount represented by the contrib- 
uting partner. In these cases the 





2. Int. Rev. Code (1954) §306. 

3. Moore v. Comm., 124 F. 2d 991 (7th Cir 
1941), reversing, 42 B. T. A. 949 (1940); De- 
Guire v. Higgins, 159 F. 2d 921 (2d Cir. 1947), 
cert, denied, 331 U. S. 858 (1947); Northern 
Trust Co. v. U. S., 193 F. 2d 127 (7th Cir. 
1951), cert. denied, 343 U. S. 956 (1952); Ar- 
thur L. Hobson Estate, 17 T. C. 854 (1951). 

4. Vermont Transit Co., 19 T. C. 1040 (1953), 
aff'd, 218 F. 2d 468 (2d Cir. 1955); see Joy 
Mfg. Co., 23 T. C. #137 (1955). 

5. J. S. L. Restaurants, Inc., T. C. Memo., 
10 T. C. M. 180, C.C.H. 18,165, P-H {151,056 
(1951). This rule has been applied in allocat- 
ing ordinary income to the seller even though 
he did not appreciate the tax consequences of 
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the agreement. Clarence C. Hamlin Trust, 19 
T. C. 718 (1953), aff'd, 209 F. 2d 761 (10th 
Cir. 1954). 

6. Kelley Co. v. Comm., 326 U.S. 521 (1946); 
see Rabkin & Johnson, Feperat Income, Girt 
anp Estate Taxation §37.10. 

7. Benton v. Comm., 197 F. 2d 745 (4th Cir 
1952); Clarence B. Eaton Estate, 10 T. C. 869 
(1948); Judson Mills, 11 T. C. 25 (1948); Tru- 
man Bowen, 12 T. C. 446 (1949); Chicago 
Stoker Corp., 14 T. C. 441 (1950); East Coast 
Equipment Co., 21 T. C. 112 (1953); Breece 
Veneer & Panel Co., 22 T. C. 1386 (1954). 

8. See Rabkin & Johnson, Current Lecat 
Forms wirn Tax Anatysis, Form 1.11. 
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iftsman must treat the tax liability 
one of the parties as he would 
eat any other factor which might 
fect the values or the security bar- 
\ined for by his client. The drafting 
self presents no unique problem. 
(he concern of the draftsman is to 
ee that the tax liability is ultimately 
paid by the party primarily respon- 
sible for it. 


Shifting a Tax Burden to 
{nother 


rhe problem becomes more com- 
plex when instead of protecting a 
taxpayer against the impact of the 
obligation of another, the taxpayet 
wants to shift his own tax obligation 
away from himself. There are many 
situations in which this problem 
arises. A donor may make a gift but 
may want to be relieved of the pay- 
ment of the gift tax. If by contract 
the gift is conditioned upon the do 
nee’s payment of the gift tax, the 
value of the gift is reduced by the 
tax which in turn 
amount of the tax.® Tax-free com- 
pensation agreements and tax-free 
rent agreements present another as- 


reduces the 


pect of this mathematical problem. 
In these latter cases, the employee 
or the landlord wants to receive a 
“net” amount—free from any tax ob- 
ligation. The total taxes incurred 
by the employer in one case and by 
the tenant in the other are taxable 
income to the employee and to the 
landlord, respectively. Total taxes, 
however, may include a tax on a tax 
on a tax.!° The drafting of these 
agreements should not be unde 
taken without a full understanding 
of the probable effect of this pro- 
gression. 

How does the drattsman prepare 
for the possible failure of the tax ob- 
jective? In the first place, he must 
recognize the potentiality for con- 
flict. It was just this ability that 
must have inspired the lawyer who 
applied to a district court for the 
perpetuation of the testimony of wit- 
nesses in anticipation of the possible 
contention by the Commissioner that 
a transfer by his client was made in 
contemplation of death.'! The fail- 
ure to recognize the potentiality for 


tax conflict is a common feature of 
intra-family transactions. A gift of 
property is made to a child with no 
convincing record of delivery.'? Rent 
to a related taxpayer is increased 
without the precaution of a support- 
ing appraisal of value.'* An interest 
in literary property is assigned to a 
member of the family without noti- 
fication to the publisher.'* The tax- 
conscious draftsman would rarely 
overlook the simple precautions re- 
quired to settle the tax consequences 
for the participants in these situa- 
tions. 

In the second place, the draftsman 
can suggest a conditional 


tion. 


transac- 
A common technique is the 
transaction conditioned upon a fa- 
vorable tax ruling. A purchase and 
leaseback arrangement may be ne- 
gotiated which shows a good finan- 
cial return. The deal is a good one, 
however, only if the leaseback is rec- 
ognized, so that the purchaser has a 
deduction for depreciation to off- 
set against his rental income. The 
draftsman may make a valuable con- 
tribution if he suggests that the 
transaction be conditioned upon the 
issuance of a favorable ruling by the 
Internal Revenue Service. The con- 
dition need not operate unilaterally. 
The contract can be binding upon 
both sides if the ruling turns out to 
be favorable. 


Finally, the draftsman may pro- 
vide for the possible failure of the 
tax objective, as he would for any 
other contingency. Suppose a corpo- 
ration is being organized in which 
65 per cent of the incorporator’s 
money is represented by stock and 
35 per cent by debentures. There is 
the possibility that these debentures 
will be treated as stock. This may 
not be as costly for some of the in- 
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Jacob Rabkin is a graduate of New 
York University School of Law. Ad- 
mitted to the New York Bar in 1928, 
he is the co-author and co-editor of 
“Federal Income, Gift and Estate Taxa- 
tion” and “Current Legal Forms with 


Tax Analysis”. He has contributed 
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vestors as it may be for others. The 
high bracket investors may insist on 
protection against this possibility. In 
the normal case the due dates of 
such debentures are spread over 
many years. The protection, though 
limited, may take the form of an 
agreement by all the parties to make 
a capital contribution of those deb- 
entures which are still outstanding 
whenever a tax attack is made upon 
the corporation’s capital structure. 
Parties to an alimony agreement al- 
most always take the tax impact into 
account in fixing the amount and 
duration of the payments. Interpre- 
tations by the courts in the last year 
or so on the effect of an interlocu- 
tory decree'® and on the meaning of 
“periodic payments”!® have resulted 
in the distortion of the understand- 
ing of many taxpayers. 





9. Sarah H. Harrison, 17 T. C. 1350 (1952). 
But, where the subsequent payment of tax 
is merely voluntary, it is not taken into ac- 
count in the valuation. Estelle M. Affelder 
7 T. C. 1190 (1946); see Moore v. Comm., 146 
F. 2d 824 (2d Cir. 1945). 

10. Mim. 6779, 1952-1 C.B. 8, as amended by 
I. R.-Mim. 51, 1952-2 C. B. 65. 

11. Petition of Marion B. Ernst, 30 A.F.T.A. 
1496, 42-2 U.S.T.C. $10,201 (D. Ct. Cal., July 
9, 1942). 

12. Ludwig Bendix, 14 T. C. 681 (1950); see 
Rev. Rul. 54-135, 1954-1 C. B. 205; cf. Visin- 
tainer v. Comm., 187 F. 2d 519 (10th Cir. 1951), 
cert. denied, 342 U. S. 858 (1951). 

13. Roland P. Place, 17 T. C. 199 (1951), 
aff'd, 199 F. 2d 373 (6th Cir. 1952), cert. de- 


nied, 344 U. S. 927 (1953) 

14. Wodehouse v. Comm., 178 F. 2d 987 
(4th Cir. 1949); cf. Wodehouse v. Comm., 
177 F. 2d 881 (2d Cir. 1949). 

15. Alice H. Evans, 19 T. C. 1102 (1953), 
aff'd, 211 F. 2d 378 (10th Cir. 1954). Contra, 
Rev. Rul. 55-178, 1955-13, I. R. B. 31. Ques- 
tions concerning the effect of an interlocu- 
tory decree have been only partially settled 
by the 1954 Code. Aarons, Divorce and Sep- 
arate Maintenance Under the New Code, 41 
A.B.A.J. 752 (1955). 

16. Davidson v. Comm., 219 F. 2d 147 (9th 
Cir. 1955); Prewett v. Comm., 221 F. 2d 250 
(8th Cir. 1955); see Myers vy. Comm., 212 F. 
2d 448 (9th Cir. 1954). 
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Advance protection against the 
failure of the tax objective should 
be considered in every case where 
there is a reasonable doubt that the 
expectation of the parties may be 
fulfilled. 

The primary function of the 
draftsman is, therefore, clear. He 
must refine the stipulations of the 
parties so that their tax responsibil- 
ities are not unnecessarily uncertain, 
and he must protect his own party 
against a tax burden which the other 
has agreed to assume. In most cases 
this can be done by plainly stating 
the tax objective and by providing 
specifically for the possible failure 
of that objective. 


The Sham Transaction 


The second function of the drafts- 
man is to recognize the limitations 
on the usefulness of particular 
phraseology in legal documents. The 
tax law was quick to develop a rare 
combination of insight and sophisti- 
cation. It refuses to accept at full 
value a legal form which merely mis- 
informs. It is the most forceful ex- 
ponent of the doctrine of reality and 
substance. 

Thus, the tax law will not be de- 
ceived by the sham transaction, how- 
ever skillfully it is camouflaged with 
the ink of legal verbalisms. True 
assignments of income, whether in 
the form of a partnership or a trust, 
are recognized for what they are.!7 
A dividend is taxed as such, whether 
disguised as compensation or rent.'§ 
Payments which are in fact install- 
ments of purchase price are not de- 
ductible, even though they are called 
rent.!° The income of a_ business 
which depends upon the efforts of 
one person cannot be diverted to an- 
other through the device of operat- 
ing the business in the latter’s name 
or even with the latter’s funds.*° 


The Reciprocal Transaction 


The tax law has more than an abil- 
ity to look through a transaction. 
Early in its history it developed a 
wide-angle vision, so that it could 
see sidewise, as well as forward. A 
trust instrument may have one tax 
meaning when examined by itself, 
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but an entirely different one when 
read alongside of a reciprocal trust 
created by another.2! Income of 
property may be taxed to a donor 
and not to the donee where the lat- 
ter makes substantial gifts back to 
the donor or to members of his fam- 
ily.2? A corporation is not entitled to 
a loss upon a sale to a “straw man” 
under an agreement giving its stock- 
holders an option to purchase.?3 The 
doctrine of reciprocity dictates the 
integration of these dependent 
events. The formal details of carry- 
ing out these transactions are ig- 
nored. The significance of one docu- 
ment is cancelled out by the meaning 
of another. 


The Step Transaction 


The versatility of the tax law did 
not stop at this point. It developed 
the “step transaction” doctrine, 
which displays an ability for looking 
forward and backward at the same 
time. A gift of stock in a corporation 
committed to liquidation has been 
treated as a gift of the liquidation 
distribution, with the liquidation 
gain taxed to the donor.*4 A deduc- 
tion for rent has been disallowed 
where the property was originally 
owned by the corporation and was 
sold to its stockholders in contem- 
plation of a leaseback.*° Successive 
redemptions of different stockhold- 
ers’ shares over a period of time, 
resulting ultimately in re-establish- 
ment of the same proportionate in- 
terests, was found to be part of a 
single plan for dividend distribution 
even before the 1954 legislation on 


this subject.2° The corporate reor- 
ganization field is filled with cases 
in which different steps are reassem- 
bled so that they are part of th: 
same tax structure.27 The tax law, 
therefore, refuses to measure time 
by the interval between legal docu 
ments. It possesses a clairvoyant abil 
ity to look beyond the lawyer’s lan 
guage and to see the real intent of 
the parties. 


The “Side” Agreement 


This subject of the limited useful- 
ness of legal documents cannot be 
closed without a comment on a pe- 
culiar phenomenon of the tax law. 
This is the document known as the 
“side” agreement. Its only function 
is to keep the Government ignorant 
of some detail of the transaction. In 
a brazen case it may be an agree- 
ment to resell securities to a tax- 
payer who wants to achieve his tax 
loss despite the wash sale provisions 
of the statute. When the time factor 
is significant it may be an agreement 
to sell in the future part of the stock 
received in a_ transaction which 
would otherwise qualify as a non- 
taxable transfer to a controlled cor- 
poration. When the issue of com- 
pensation is involved it may be an 
agreement to redeem the stock of an 
employee at a price which reflects the 
value of future personal services. In 
its more subtle form it may be an 
agreement to retire corporate bonds 
at a premium long before their due 
date. In each instance the document 
is designed to control future conduct. 


(Continued on page 192) 





17. Helvering v. Clifford, 309 U.S. 331 
(1940); Comm. v. Tower, 327 U. S. 280 (1946); 
Comm. v. Culbertson, 337 U. S. 733 (1949). 

18. Kennedy Name Plate Co. v. Comm., 170 
F. 2d 196 (9th Cir. 1948); Limericks, Inc., 7 
T. C. 1129 (1946), aff'd, 165 F. 2d 483 (5th Cir. 
1948). 

19. Citizens Nat’l Bank of Kirksville v 
Comm., 122 F. 2d 1011 (8th Cir. 1941), cert. 
denied, 315 U. S. 822 (1942); Alexander W. 
Smith, Jr., 20 B. T. A. 27 (1930); Robert A. 
Taft, 27 B.T.A. 808 (1933). 

20. Albert Nelson, 6 T. C. 764 (1946); Wade 
Allen, 6 T. C. 899 (1946); Robert E. Werner, 
7 T. C. 39 (1946); Clay H. Brock, 22 T. C. 284 
(1954); Wallace O. Leonard, 11 T. C. M. 12, 
T. C. Memo., C.C.H. 18,731, P-H {52,001 (1952), 
aff'd, 203 F. 2d 566 (6th Cir. 1953), rehearing 
denied, 206 F. 2d 277 (6th Cir. 1953), cert. de- 
nied, 346 U. S. 876 (1953). 

21. Lehman v. Comm., 109 F. 2d 99 (2d Cir. 
1948), cert. denied, 310 U. S. 637 (1940); 
Comm. v. Warner, 127 F. 2d 913 (9th Cir. 
1942). 


22. Hilda M. Royce, 18 T. C. 761 (1952); see 
David J. Pleason, 22 T. C. 361 (1954). 

23. Russell Box Co. v. Comm., 208 F. 2d 
452 (ist Cir. 1953). 

24. Howard Cook, 5 T. C. 908 (1945); see 
Robert Lubets, 5 T. C. 954 (1945). 

25. Catherine G. Armston, 12 T. C. 539 
(1949), aff'd, 188 F. 2d 531 (5th Cir. 1951); 
see Ingle Coal Corp. v. Comm., 174 F. 2d 569 
(7th Cir. 1949); Ingle Coal Corp. v. U. S., 127 
F. Supp. 573 (Ct. Cl. 1955); cf. Brown v 
Comm., 180 F. 2d 926 (3d Cir. 1950), cert. 
denied, 340 U. S. 814 (1950). 

26. James F. Boyle, 14 T. C. 1382 (1950), 
aff'd, 187 F. 2d 557 (3d Cir. 1951), cert. denied, 
342 U. S. 817 (1951). As to the present statu- 
tory provision, see Int. Rev. Code (1954) 
$302 (b) (2) (D). 

27. Rabkin & Johnson, Feperat Income, Girt 
anp Estate Taxation §32.07. The step trans- 
action doctrine can frequently operate in fa- 
vor of the taxpayer. See Western Wine & 
Liquor Co., 18 T. C. 1090 (1952). 
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[he Legal Aid Program: 


Help Must Come from the Judiciary 


by Orison S. Marden - of the New York Bar (New York City) 


® The Sixth Amendment to the Constitution guarantees every accused the right 
to a speedy and impartial trial, yet this guarantee can easily be a mockery without 
trained legal advice. It is disturbing to note Mr. Marden’s statement that half of all 
defendants accused of crime lack the means of paying even a modest lawyer's fee. 
The old-fashioned solution, court appointment of counsel, no longer is practical 
in many of our larger cities, and the Private Defender and the Public Defender 
Systems have been developed to meet the modern need. Much work remains to be 
done, however; Mr. Marden calls upon the members of the judiciary to use their 
influence in setting up needed machinery. Who has a better right, or a higher duty, 
to assure equal justice under law, he asks. 





®" The Legal Aid movement has 
made rapid strides during the past 
ten years in setting up new facilities 
to handle civil matters for the poor. 
At the close of 1954, 161 Legal Aid 
offices were in operation, together 
with seventy-two volunteer commit- 
tees. This is to be contrasted with 
sixty-four offices and fifty-four vol- 
unteer committees in December, 
1945. 

The American Bar Association 
Committee on Legal Aid Work and 
the National Legal Aid Association, 
partners in the promotional cam- 
paign which has brought this about, 
freely acknowledge that these re- 
sults have been due in substantial 
part to active support and leader- 
ship by members of the judiciary. 

Chief Justice Earl Warren and 
several of his predecessors have 
served as Honorary Presidents of 
the National Legal Aid Association. 
Many members of the judiciary, 





both federal and state, in all parts 
of the country, have fought in our 
front ranks. Moreover, they have 
given inspiration and courage when 
it was most needed, and their ex- 
ample has persuaded others to fol- 
low. 

Some progress has been made on 
the criminal side, but it has been 
only half that achieved for civil 
cases, despite the fact that criminal 
charges are more serious for the in- 
dividuals involved and that miscar- 
riages of justice in these cases may 
constitute a graver threat to the ad- 
ministration of justice. 

Only forty-two cities now have or- 
ganized facilities for representation 
of poor persons accused of crime, an 
increase of eighteen since 1945. Yet 
more than half of all defendants ac- 
cused of crime lack the means to pay 
even a modest lawyer’s fee.1 Surely 
this is one of the gravest problems 
involved in what our Chief Justice 


has called “America’s Quest for 
Equal Justice Under Law”.? 

The organized Bar has repeatedly 
called attention to the importance 
of providing adequate legal assist- 
ance for the indigent in criminal 
cases. However, the means or meth- 
od for supplying this assistance has 
—rightly, I think—been left for de- 
cision at the state or local level. In 
its 1940 report, the Standing Com- 
mittee on Legal Aid Work of the 
American Bar Association stated the 
position of the Association as fol- 
lows: 


In connection with legal aid in the 
Criminal Courts, the Committee wish- 
es to end any uncertainty that may 
have existed as to the position of the 
American Bar Association in connec- 
tion with the relative merits of public 
and private defenders. The position 
of the American Bar Association is 
that the method and instrumentality 
of securing adequate representation of 
poor defendants in the Criminal 
Courts is a local question for deter- 
mination in the light of local condi- 
tions, needs and wishes. The concern 
of the Association is to secure proper 
representation of poor defendants in 
the Criminal Courts as broadly and 
as promptly as possible without pref- 
erence or partiality as to method or 
instrumentality. [65 A.B.A. Rep. 431). 


This report was accompanied by 





1. Emery A. Brownell, Legal Aid in the Unit- 
ed States (1951), pages 83-86; William M. 
Beaney, The Right to Counsel in American 
Courts (1955), page 203. 

2. 41 A.B.A.J. 1008-1010 (1955). 
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The Legal Aid Program 
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the organized Bar for many years. He 
is Chairman of the Standing Commit- 
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certain recommended resolutions, 
practically all of which were adopt- 
ed by the House of Delegates (65 
A.B.A. Rep. 431-2). One of the 
“whereas” clauses of the resolutions 
as adopted reads: 

Whereas, the method and _instru- 
mentality, whether public or private, 
to be adopted in rendering legal aid 
should be determined by local condi- 
tions, needs and wishes. 

There then followed this resolution: 

Resolved, that the Committee call 
upon and cooperate with state and 
local bar associations throughout the 
country in the establishment of or- 
ganized legal aid by such method and 
instrumentality, whether public or 
private, as may be determined by lo- 
cal conditions, needs and wishes. 


Thus, the American Bar Associa- 
tion, for at least fifteen years, has 
pressed for, and continues to advo- 
cate the prompt establishment of ad- 
equate Legal Aid facilities in crimi- 
nal matters, whether by public or 
private means, as local conditions 
may dictate. The position of the Na- 
tional Legal Aid Association is pre- 
cisely the same. 

Both associations, however, have 
pointed to the defects inherent in 
the assignment system, particularly 
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in the larger cities.* The compulsory 
rotation of attorneys by court rule, 
now in force in the New Jersey state 
courts, represents an improvement 
over the haphazard assignment 
method; its efficiency is currently 
under survey. 

The important essentials of a de- 
fender service worth its salt in pre- 
serving American concepts of jus- 
tice are (1) that it is adequate to 
meet the full need, and (2) that it 
measures up in quality and inde- 
pendence to the private Bar. No 
single system can lay exclusive claim 
to these basic essentials. A variety of 
methods to choose from are in suc- 
cessful operation across the country. 

Now, I come to the real point of 
this article: Help from the judiciary 
is badly needed to inspire the Bar 
and the community to provide the 
necessary machinery. 

Both laymen and lawyers look up- 
on our judges as our natural leaders 
in matters affecting the administra- 
tion of justice. While we realize 
that the judiciary cannot properly 
act in some matters where lawyers 
are free to tread, I suggest that on 
this vital subject the initial inspira- 
tion and pressure may and indeed 
should come from the Bench. 


Our judges know the real need 
better than anyone else. They have 
every right to call upon the Bar and 
upon the community to supply the 
machinery they need in order to as- 
sure equal justice under law in their 
courts. Who indeed has a better 
right? And I would add: who has a 
higher duty? 

A dramatic appeal to key commu 
nity leaders, to the top lawyers, busi- 
nessmen and bankers, the mayor 
and legislative leaders, Community 
Chest officials may accomplish the 
desired result in a single session. 
Generally, however, there will have 
to be gentle pressure from time to 
time until the mission is 
plished. 


accom- 
firmness 
must be added to the gentle pres- 
sure! 

The appeal should utilize to the 
full the prestige of high judicial 
office. It may be held in the court- 
room, or at a bar dinner or other 


Sometimes, too, 





appropriate function. The press wi! 
invariably give excellent support 
and its representatives should, of 
course, be invited. 

The presiding judge should dram 
atize the lot of the defendant as 
opposed to the resources of the gov 
ernment prosecutor. He should pic. 
ture the community disgrace that 
comes from conviction of the inno 
cent; and the constitutional and 
practical necessity of expert assist 
ance of counsel in any case, whethei 
the defendant be guilty or innocent. 

The meeting should be carefully 
planned—with key people to speak 
up at just the right time with con- 
viction and understanding of the 
traditional, and, let us remember, 
the necessary role of the lawyer in 
our system of adversary proceedings. 

The court, of course, should de- 
termine in advance, in consultation 
with bar leaders, the local require- 
ments and the method desired to 
meet those requirements. The de- 
fender service may be organized 
as a private agency, supported in 
whole or in part by the Community 
Chest or other private means. Or 
the private agency (perhaps affili- 
ated with or a part of the local Le- 
gal Aid office handling civil mat- 
ters) may receive some or all of its 
support from the public treasury. 
Or the community may prefer an 
organized assignment system, en- 
forced by court rule, along the lines 
of the New Jersey plan. If a public 
defender is desired, appropriate leg- 
islation will probably be necessary. 

The National Legal Aid Associa- 
tion and the Standing Committee 
on Legal Aid Work of the American 
Bar Association can be of real as- 
sistance in making these plans. A 
letter or telephone call to either as- 
sociation, at the American Bar Cen- 
ter, Chicago 37 (telephone HYde 
Park 3-0533), will bring expert 
advice and prompt co-operation. 

City and county efforts will of 
course be more effective if support- 
ed in person or in writing by a rep- 
resentative of the highest court of 
the state. 





3. Brownell, op. cit. pages 136-143; Beaney, 
op. cit. pages 212-216 
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There is no doubt that it can be 
me. Examples come readily to 
iind: 

In early 1947 Judge (now Chief 
judge) Albert Conway of the New 
York Court of Appeals called upon 
the New York State Bar Association 
to “make a fresh and adequate ap- 
proach ... to the subject of legal 
aid” because “All right-thinking 
men agree that a person requiring 
the advice or assistance of a lawyer 
should receive it whether or not he 
can afford it.”” Judge Conway’s ad- 
dress gave substantial impetus to 
promotional work then getting un- 
der way in his state. 

An outstanding example of judi- 
cial initiative occurred in New Jer- 
sey several years ago. Chief Justice 
Arthur T. Vanderbilt arranged a 
dinner meeting to which lay leaders 
and representatives of the press were 
invited, along with leaders of the 
Bar. The Chief Justice outlined the 
community values of organized Le- 
gal Aid facilities and urged the es- 
tablishment of a Legal Aid society 
in each county of his state. Within 
a single year, through spirited im- 
plementation by bar leaders, the ini- 
tial objective had been substantially 
realized.4 

On the criminal side, under the 
joint leadership of Chief Justice 
Vanderbilt and Judge Richard Hart- 
shorne, a statewide system for as- 
signment of counsel to indigent de- 
fendants was inaugurated.® 

Chief Judge John C. Knox of the 
United States District Court for the 
Southern District of New York had 
reached the saturation point of frus- 
tration, when, some eight years ago, 
he appeared before the annual 
meeting of the local Legal Aid So- 
ciety. In a memorable address he 
gave his listeners a glimpse into the 
mind and conscience of the judge 
presiding at criminal term in re- 
spect of inadequate representation 
for the indigent defendant. Even the 
most sophisticated members of his 
audience were deeply stirred. 

Spurred on by the authority and 
eloquence of Chief Judge Knox, law- 
yers and laymen alike co-operated 
to supply the organized facilities 





needed in his court. The Crim- 
inal Courts Branch of the local Le- 
gal Aid Society, entirely dependent 
on voluntary subscriptions, did not 
then have sufficient income to ex- 
tend its services to the federal court. 
Accordingly, the Legal Aid Commit- 
tee of The Association of the Bar of 
the City of New York undertook to 
raise a sum sufficient to cover the 
cost of service in the Federal Court 
for a three-year period. It was felt 
that if the service operated for three 
years the public would wish it to 
continue and would increase their 
subscriptions accordingly. 

The necessary funds were raised 
in due course and the contributing 
public has now accepted this ex- 
tension of Legal Aid service as a 
necessary obligation of the commu- 
nity. I am sure that any member of 
the court would testify to the high 
quality of the service and to the bur- 
den it has taken from the judges 
and from the unfortunate members 
of the Bar who had been carrying 
most court assignments. 

Within the past few weeks, the 
Chief Justice of the United States 
has given a striking public illustra- 
tion of his deep interest in Legal 
Aid and his concern that it is not 
more widespread. In an article en- 
titled “The Law and the Future”, 
published in the November, 1955, 
issue of Fortune, Chief Justice War- 
ren said in part: 

Unequal justice is a contradiction 
in terms. Yet access to justice is un- 
equal in parts of our country. Sus- 
pects are sometimes arrested, tried 
and convicted without being ade- 
quately informed of their right to 
counsel. Even when he knows of this 
right, many a citizen cannot afford to 
exercise it. There are barely half 
enough Public Defenders, Legal Aid 
societies or other methods available 
to perfect this right. 

In a publisher’s note which accom- 
panied the article, the following sen- 
tences speak eloquently of the in- 
terest and concern of our highest 
judicial officer: 


ForRTUNE is proud to present this 
important estimate of the prospects of 
the law during the next quarter- 
century. The Chief Justice (like sev- 
eral other contributors to this series 
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on America’s “New Goals”) is accept- 

ing no fee for his article. Fortune is 

therefore making an equivalent con- 
tribution to a cause that the Chief 

Justice cordially endorses, namely, the 

Legal Aid Society, whose offices are in 

New York City. 

Other examples might be given, 
but there are not nearly enough of 
them. 

Our judges strive mightily, each 
day in their courtrooms across the 
country, to achieve the American 
dream of justice under law. They 
are the first to tell us that adequate 
representation by competent counsel 
is an essential ingredient of the ju- 
dicial process. Without the assist- 
ance of counsel, the rights written 
into our basic laws—to use the bib- 
lical phrase recently quoted by our 
Chief Justice—may become merely 
“sounding brass, and tinkling cym- 
bals’’. 

A well-planned defender service 
will provide, at small cost to the 
community, the experienced law- 
yers needed for those who cannot 
pay for a lawyer's help. The bur- 
den that such a service will lift from 
judicial shoulders cannot be over- 
emphasized. 

Help from our judges is the key 
to success in many places where Le- 
gal Aid civil offices and defender serv- 
ices are badly needed. Obviously the 
judges cannot do the job alone. But 
the community will respond to judi- 
cial leadership and the personnel re- 
quired will swing into line. This is 
another way of saying: “We can’t 
say ‘No’ to the Judge”! 

The public relations benefits that 
will flow to Bench and Bar from a 
sound Legal Aid program are sub- 
stantial and lasting. 

If a substantial percentage of our 
leading citizens—judges, lawyers and 
laymen alike—will give a compara- 
tively few hours of earnest effort to 
provide the simple machinery 
needed to fill in this gaping 
hole in our legal system—we can 
make America’s dream come true— 
almost overnight. 





4. Robert K. Bell, Legal Aid in New Jersey, 
36 A.B.A.J. 355 (1950). 

5. Arthur T. Vanderbilt, An Experiment in 
The Trial of Indigent Criminal Cases, 32 
ABAJ. 434 (1946); Richard Hartshorne, 


Equal Justice For All, 37 A.B.A.J. 104 (1951). 
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A 1956 Sequel: 


Law Office Organization 


by Reginald Heber Smith - of the Massachusetts Bar (Boston) 


® Of all the articles the Journal has ever published, undoubtedly the most widely 
read appeared in four installments in 1940, written by Mr. Smith. The article 
was reprinted in pamphlet form under the title “Law Office Organization”, and 
even today it is unusual for the Journal office to receive a batch of mail that does 
not contain several orders for this little book. 

Now, more than fifteen years later, Mr. Smith surveys the legal profession with 
an experienced eye on its methods of office organization. His findings are sure to 
stir up a sizable reaction from the profession, much of it approving, much of it 


indignant. 





=" When we are quite young, time 
seems to move on leaden feet and 
the next Christmas is an eternity 
away; when we are older, time out- 
races Mercury and the years slip by 
with incredible speed. Thus, when 
I dug out the articles I wrote for the 
JourNnat “only a short while ago”, 
it was a shock to find that they were 
published in 1940 (Volume 26, is- 
sues of May, page 393; June, page 
494, July, page 610; and August, 
page 648). 

In complying with the Editor-in- 
Chief's request for an article on this 
subject, I shall try to answer this 
question: “What has happened and 
what is now happening about better 
law office organization?” 

We have more evidence than we 
used to have. In connection with the 
Survey of the Legal Profession, | 
have tried to find everything written 
anywhere on the subject. Even so, it 
is best to admit promptly that I am 
unable to give doctrinaire answers 
to my own question. 

For those who believe that every 
law office must have some form of 
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organization, the evidence falls into 
three piles: (1) interest in law office 
organization is increasing rapidly 
and is now widespread; (2) the law- 
yers in the United States remain 
overwhelmingly solo practitioners 
and refuse to budge; (3) the elusive 
notion, not too often expressed but 
continually apprehended, _ persists 
that there is an antipathy between 
the lawyer and any organization for 
himself. 

The major purpose of this article 
is to collect and arrange the evidence 
with judicial impartiality into three 
piles. I shall venture my own inter- 
pretation—which is unimportant. 
What is important is that readers 
shall come to conclusions, formulate 
their reasons, and give others the 
benefit of their thoughts by talking 
at bar meetings and writing for legal 
periodicals. 


PILE I. 

Interest in Law Office 
Organization Is Now 
Widespread 

The 


above-mentioned four articles 


published in 1940 aroused enough 
interest to warrant their reprinting 
by the JOURNAL in a separate pam- 
phlet which was sold for 50 cents per 
copy. (I had assigned all my interest 
in the articles to the JOURNAL.) This 
little pamphlet of 48 pages is now in 
its fifth edition and about 20,000 
copies have been sold—chiefly to 
young lawyers entering practice. 

In 1946 there took place some- 
thing akin to a referendum on the 
subject. It happened in this way. 
Judge William L. Ransom 
Editor-in-Chief of the JOURNAL 
which he was determined to make 
the greatest legal publication in the 
world. He decided to send out a 
questionnaire to ascertain what type 
of articles the readers preferred. His 
draft did not include law office or- 
ganization simply because he did 
not consider it important. At my re- 
quest he included it as Question No. 
13 out of 16 questions. After 4,389 
returns had come in they were tab- 
ulated. 

Among the sixteen topics, “Law 


was 


Office Organization” came in sixth. 
It received 2,757 affirmative votes, 
not far behind “Administrative Law” 
with 2,931 votes. The leaders were 
“Reviews of Supreme Court De- 
cisions” and “Useful Articles’’ with, 
respectively, 3,755 and 3,560 votes. 

Bar associations suddenly found 
that panel discussions on the subject 
attracted good audiences. Just about 
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ie first was the American Bar Asso- 

ation Regional Meeting at Atlanta, 

March 7-10, 1951. The hero of the 
xcasion was Paul Carrington, of 
Jallas, Texas, who demonstrated a 
omplete grasp of the subject based 
mn first-hand experience. Being a 
nan of convictions, he has been will- 
ing to preach the gospel. (For ex- 
ample, look at his “How Some 
Lawyers Have Increased Their Law 
Office Income” in the February, 
1954, issue of New York State Bar 
Bulletin at page 30, or “Increasing 
Law Office Income” in the July, 
1954, issue of Illinois Bar Journal 
at page 808, or a reprint of the New 
York article in the April, 1954, issue 
of Dicta [at page 143] which is pub- 
lished by the Colorado and Denver 
Bar Associations.) 

It has been my privilege to take 
part in about a dozen bar association 
panels. My partner, Grafton L. Wil- 
son, who is assistant managing part- 
ner in our firm (which means that 
he knows more of the inside opera- 
tions than I do) has spoken to the 
Maine, New Jersey and Vermont 
State Bar Associations. 

That bar associations have been 
surprised by the lively interest in the 
topic can be summed up by the 
words of Frank X. Quinn, Chairman 
of the Committee on Professional 
Education of the Philadelphia Bar 
Association (The Shingle for May, 
1951, at page 128) : 

For the last several years, the Com- 
mittee has considered the advisability 
of holding a one-day institute on “Law 
Office Management.” This year it was 
“determined to try an experiment” 
and so such an institute was held on 
March 31, 1951, in the Ballroom of 
the Benjamin Franklin Hotel. The 
Committee was just as doubtful as it 
was in the fall of 1941, and just as 
needlessly so. 

The number of registrants was the 
highest ever, and the enthusiasm of 
the Bar was immense. 

The Michigan State Bar held a 
session on December 10, 1951, on 
“How Properly To Run Your Law 
Office” with an opening discussion 
late in the afternoon and a six-man 
panel in the evening. The Michigan 
State Bar Journal for January, 1952, 
reports “‘a packed auditorium at The 


Detroit College of Law. Lawyers 
from large, small, and solo firms 
poured out of their offices to hear 
this [discussion].” 

Law schools, as well as bar asso- 
ciations, have shown great interest 
and have conducted seminars or of- 
fered courses on the subject. For 
example, the University of Illinois 
College of Law had five sessions on 
November 26 and 27, 1954. The 
theme was: 

The effective management of a pro- 
fessional office and practice is as nec 
essary as the effective operation of a 
business if maximum service to clients 
is to be rendered. [Italics supplied]. 
There is now a substantial litera- 

ture about law office organization 
and management. Limiting  our- 
selves to the more recent publica- 
tions, we find that the American 
Law Institute in September, 1952, is- 
sued its 104-page booklet “Personal 
and Business Conduct in the Prac- 
tice of Law” by Francis Price. 

Volume I of The Practical Lawyer 
carried relevant articles in most of 
its issues during 1955, notably a 
series by Arch M. Cantrall on “A 
Law Office System” and an article by 
Paul A. Welkin in the April, 1955, 
issue on “Bookkeeping for the Small 
Law Office”. 

The October, 1951, number of the 
AMERICAN BAR ASSOCIATION JOUR- 
NAL (Volume 37, page 729) pub- 
lished Eugene C. Gerhart’s report to 
the Survey of the Legal Profession 
on “Organization for the Practice of 
Law: How Lawyers Conduct Their 
Practice”. 

The Student Journal, 
which is the new publication of 
American Law Student Association, 
contains in its Volume I (1955) two 


Lawyer 


articles on “Business Aspects of the 
Legal Profession” by F. Vern Lahart. 


PILE Il. 
Lawyers Remain 
Overwhelmingly 
Solo Practitioners 
and Refuse To Budge 
Running through all the discussions 
and the literature have been two 
themes. 

One has been that every lawyer, 
including the solo practitioner as 
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well as the firm, must be more effi- 
cient in his accounting, filing and 
in the use of his time. How much 
improvement there has been in the 
conduct of the one-man office is im- 
possible to say. 

The other and more dominant 
theme has been that, as the law is 
entirely too vast to be encompassed 
by one man’s mind, there is a neces- 
sity for group practice if the client 
is to be well served. 

The President of the Illinois State 
Bar Association, Joseph H. Hin- 
shaw, writing in the September, 
1951, issue of the Illinois Bar Jcur- 
nal (Vol. 40, page 5) stated: 

With a few exceptions, the day of 
the lone eagle in law practice is fast 
fading away for practitioners deter- 
mined to render substantial service to 
their clients, and desiring more than 
a bare living. 

Two or more men working in a 
law office can accomplish more than 
twice what either of them can accom- 
plish alone. No one can know all the 
law, and even if he did he would not, 
alone, be able to read fast enough to 
keep up with the changes in more 
than one field. He would find himself 
behind the next day. 

The American Bar Association's 
Special Committee on Specialization 
and Specialized Legal 
said in its 1954 report: 


Education 


A sizeable partnership offers mem- 
bers of the firm not only the opportun- 
ity to specialize but also the opportun- 
ity to be general all-around lawyers. 

Except in the case of the extra- 
ordinary individual or in the peculiar 
locality, the lawyer who wishes to be 
all things to all clients will do well to 
become a member of a firm rather 
than practice alone. 

Without pressing too hard the mer- 
its of practice in partnerships, it may 
be mentioned that comparatively 
large firms do not need to announce 
specialization. It is a fact that through- 
out the country, both in the large and 
the small cities, a firm of lawyers, 
generally speaking, gets to be known 
aS competent or incompetent more 
rapidly and automatically than the 
individual practitioner. And it is al- 
most universally assured that such a 
firm contains a lawyer proficient in 
almost every branch of the law. 
“So You Want To Practice Law” 

is a vigorous article by Charles Be- 
lous, of the Jamaica, New York, Bar, 
that originally appeared in the 
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Queens Bar Bulletin of April, 1955, 
and has been condensed in Case and 
Comment of November-December, 
1955. The author has specific pro- 
posals of which the last is (at page 
7): 

There is one area wherein I think 
the bar association may be of particu- 
lar use in helping to solve the econom- 
ic problems of their professional mem- 
bers. In this day and age when new 
laws are turned out by the hundreds 
by the State and National Legisla- 
tures, the new principles of law enun- 
ciated by the thousands of courts and 
administrative agencies (quasi-judi- 
cial) as well as the hundreds of new 
“executive” orders, etc., the single 
practitioner, unless he becomes a 
“specialist”, is fast becoming an anom- 
aly. If one cherishes his independence 
and is also conscientious about his 
work, he will soon become a nervous 
wreck trying to keep up with this 
mass of new legal knowledge and in- 
formation. 

The answer is, in my opinion, a 
law partnership or association of three 
or more lawyers in the form of a law 
firm. In this way they can pool their 
efforts and exchange their “special- 
ties” and still keep the semblance of 
a general practice. I am convinced 
this is the answer. 


The United States Department of 
Commerce published its “Incomes 
of Lawyers, 1929-48” in the August, 
1948, issue of Current Business. 
Table 7 which correlated 1947 in- 
come with size of firm told the fol- 
lowing dramatic story: 


Median 

Net Income 

PerCent (before 

of Lawyers Taxes) 

Solo Practitioner 73.6 $4,275. 

Firm of 2Lawyers 14.8 6,500. 

Firm of 3 7 4.9 9,477. 

Firm of 4 a zi 12,500. 

Firm of 5-8” 3.4 16,833. 
Firm of 9 or more 

Lawyers 1.3 21,500. 


The accuracy of these figures has 
been challenged. I accept them as 
basically true because every other 
study of lawyers’ incomes that I have 
been able to find tells precisely the 
same story. The figures as to Cana- 
dian lawyers obtained by the Domin- 
ion Bureau of Statistics can be found 
in The Canadian Bar Review for 
January, 1951 (Volume 29 at page 
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42). The figures for Chicago lawyers 
compiled by the University of Chi- 
cago School of Business are in the 
July-August, 1950, issue of Jllinois 
Law Review (Volume 45 at page 
311) . For Colorado lawyers see Dicta 
for June, 1953 (Volume 30 at page 
209) . 

What effect on the lawyers of the 
United States has been made by all 
these discussions, by the persuasive 
literature, and by the harsh econom- 
ic realities? 

Apparently none. 

A fair test is whether proportion- 
ately fewer lawyers are practicing 
alone and more are practicing to- 
gether in firms of at least two part- 
ners. 

Martindale-Hubbell has prepared 
three statistical reports on the law- 
yers of the United States based upon 
their Law Directories of 1949, 1952, 
and 1955. The first two were pre- 
pared for the Survey of the Legal 
Profession; the third for American 
Bar Foundation. 

The critical figures as between 
1949 and 1955 are given in Table I. 

An associate can be a lawyer em- 
ployed by a firm or by a solo practi- 
tioner. As I believe an associate is 
more often an employee of a firm, 
it seems honest to consider the asso- 
ciates as lawyers in firms although 
not partners. Plainly this is correct 
if we are seeking the economic dif- 
ference between group practice and 
solo practice. 

The figures then are shown in 
Table II. 

How can this riddle be explained? 

Is there a deep-rooted almost in- 
eradicable antipathy between the 
typical lawyer and the idea of organ- 
izing his law practice? Or can we 
avoid the problem by saying that all 
this is new to lawyers, they are con- 





Reginald Heber Smith has been a mem- 
ber of the Massachusetts Bar since 1914 
and of the American Bar Association 
since 1918. A graduate of Harvard 
College and the Harvard Law School, 
he was until recently the managing 
partner of a large Boston firm. He has 
been active in bar association work for 
many years and was Director of the 
Survey of the Legal Profession. He was 
a member of the Board of Editors of 
the Journal for thirteen years. 





servative men and slow to move, and 
the discussions, the literature, the 
statistics are fairly recent? 

Let us examine the latter question 
first because it can be subjected to 
much more objective testing. 


PILE Ill. 
There Is an Antipathy Between 
Lawyers and the Organization 
of Law Practice? 


We are seeking to narrow the issue 
by trying to find out if the discussion 
of organization for efficient law prac- 
tice has been going on, not for just 
a few years, but for quite a period 
of time. What is the evidence? 
In 1921 the Illinois State Bar As- 








Table I 
Year Solo Practitioners Partners Associates 
1949 104,687 40,448 7,514 
1955 127,389 51,668 10,366 
Table Il 
Partners plus Solo Total in Per Cent 
Year “Associates” Practitioners Private Practice Solo 
1949 47,962 104,687 152,649 68 + 
1955 62,034 127,389 189,423 67 + 
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so iation at its annual meeting re- 
ceived the report of its Committee 
on Office Management—a brilliant 
document of thirty-two printed 
piges—which started out as follows: 


Lawyers SuBjECT TO INDICTMENT 

After making a most careful and 
painstaking study of the subject of 
business systems in law offices, your 
committee reports that in its opinion 
lawyers generally are subject to in- 
dictment for criminally negligent 
management of their offices. Such an 
indictment would charge them with 
failure to install modern methods, 
systems and appliances; failure to re- 
spond to the demand for practical 
lawyers and practical methods; failure 
to transact their clients’ business along 
business lines and to dispatch it as a 
business proposition; and failure to 
appreciate that they have a business 
of their own, distinct from that of 
their clients. 

In 1933 a few figures about law- 
yers’ earnings were obtained. They 
showed: 

Median Income 
Solo Practitioner $2,650. 
Member of Law Firm $6,490. 
(These can be found in A New York 
Survey by Dean Paul Shipman An- 
drews of the College of Law of Syra- 
cuse University, published in 1940 
at page 24.) 

In 1936 the classic report of the 
New York County Lawyers’ Asso- 
ciation Committee on Professional 
Economics stated (at page 72): 

Recommendation B: Lawyers’ Large- 

Scale Cooperative Offices for the Prac- 

tice of Law: 

This is undoubtedly in the public 
interest, in view of the staggering ex- 
pense pointed out in the record of the 
survey, and the unfortunate tendency 
of so many lawyers (also statistically 
observed) —in their ignorance and 
helplessness—to duplicate their indi- 
vidual and limited office outfits ad 
infinitum. 

In 1938 Karl Llewellyn, who is 
listened to because he does not 
mince words, wrote in the 1938 
Winter issue of Law and Contempo- 
rary Problems at page 133: 

Antiquated in organization, in 
methods of doing business, in methods 
of getting business, in nose for where 
services are needed, the bar finds its 
buggy crowded to the wall. 

A forceful statement that the in- 
dependent solo practitioner is the 


ideal for the profession can be found 
in Cheatham: Cases and Materials 
on the Legal Profession at page 13 
where he quotes from A. M. Kvello’s 
address in 31 Reports South Dakota 
Bar Association (1930) page 233: 


The Main Street lawyer is a dis- 
tinct species in our land. As an indi- 
vidual member of the profession he 
glorifies in his independence and his 
individuality. He of all men has truly 
been a free agent. There never has 
been and there is not today any call- 
ing or profession that is more inde- 
pendent. But today the existence of 
that independent professional life is 
being threatened. I am but voicing 
a truism when I state that the econom- 
ic world is practically being made 
over under our very eyes. 

Today, and I say it not in a boastful 
spirit, but in sober, conscious truth, 
the average Main Street lawyer is the 
principal guardian of the traditions 
of our profession and of the best there 
is in our civic and social life. He has 
been least affected by the back wash 
of this materialistic age. He has not 
been so directly or indirectly subsi- 
dized by the economic urge which is 
the dominant characteristic of this 
day. If there is any virtue in an indi- 
vidualistic and detached status in our 
profession then the Main Street law- 
yer is today largely the depository of 
that virtue. 


This would sound like a descrip- 
tion of Abraham Lincoln until we 
recall that he always liked to prac- 
tice in partnership. His first partner 
was John T. Stuart, his next Stephen 
T. Logan and, when that broke up, 
he formed the lifelong partnership 
of Lincoln and Herndon. 

Individualism looks differently to 
different men. Professor Willard 
Hurst of the University of Wisconsin 
Law School in A History of the 
Principal Agencies of Law in the 
United States at page 421 calls law- 
yers: 


The most unthinkingly and stubborn- 
ly individualistic members of the 
loosely organized American society. 


Mr. Justice Brandeis, before his 
appointment to the Supreme Court 
by President Wilson, practiced law 
in Boston for many years. He be- 
lieved in the partnership form. One 
of his partners, Edward F. McClen- 
nen, shortly before his own death 
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wrote an article about Mr. Brandeis 
which was published in the Septem- 
ber, 1948, issue of the Massachusetts 
Law Quarterly, Volume 33. In a 
letter dated August 19, 1896, Mr. 
Brandeis wrote: 


Much previous thought has led me 
to these conclusions: 

First: The organization of large of- 
fices is becoming more and more a 
business—and hence also a profession- 
al necessity,—if properly planned and 
administered—it must result in the 
greatest efficiency to clients and the 
greatest success to the individual mem- 
bers both pecuniarily and in reputa- 
tion. 

Second: In such an organization 
the place of each man must be found 
—not prescribed. The advantage of 
the large field is that every man has 
the opportunity of trying himself at 
everything and anything—and by a 
natural law comes to do those things 
that on the whole he does most ef- 
fectively. 

All this historical evidence, which 
is buttressed by many talks with 
many lawyers, constrains me to be- 
lieve that there is an antipathy 
between the typical or average 
American lawyer and the idea of 
organization for the practice of law. 

For that reason in speaking at the 
Columbia University Bicentennial 
symposium, on “The Influence of 
the Metropolis on the Professions” 
to an audience composed of laymen 
as well as lawyers, I defined the key 
terms in these words: 

The lawyer who works alone is 
called a “solo” practitioner and the 
word carries no derogatory implica- 
tion. On the other hand, a group of 
lawyers must have a group of offices 
and that is called a “law factory” 
which certainly is intended to be not 
only derogatory but damning. 
Then I ventured to add: 

If my elementary Latin is correct, a 
factory is a place that makes things. 
The “law factory” makes such things 
as wills and contracts; also it makes 
many things possible; finally it often 
makes peace. 

To round out the record it is de- 
sirable to blow to smithereens the 
common assumption that law firms 
or “law factories” are typical of 
practice in the big Eastern cities 
such as Wall Street in New York or 
State Street in Boston. 

(Continued on page 192) 
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# 70,000 Extra Copies 


As part of the current campaign for enlarging the mem- 
bership of the American Bar Association, this issue of 
the JOURNAL is going to some 70,000 lawyers who are 
not members of the Association nor regular subscribers 
to the JouRNAL. We extend our greetings to this large 
group of new readers and suggest to them, first, that 
this issue is a typical number of the AMERICAN Bar 
ASSOCIATION JOURNAL as it has been published for many 
years, designed to represent the Association and to 
bring to the notice of the American Bar the major 
activities of the profession and the developments ol 
the law within the United States as a whole and on the 
world scene of which we are an integral part; and, 
second, that the American Bar Association is representa- 
tive of the entire organized Bar of the United States, 
including as it does in its governing body, the House 
of Delegates, representatives from all state bar associa- 
tions and of many important city bar associations in 
the country. By virtue of that fact and of its influence, 
present and potential, it is an organization to which 
every lawyer in the United States ought to belong 
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« Courthouse Lawyers 


It is strange that the expression “dirt farmer’’ shoud 
convey an impression, but it does. Rightly or wrong|y 
we are accustomed to believe that there are a lot of 
“agricultural experts” who have much to learn from 
men who are not at a loss when the power for the milk- 
ing machine is cut off by an ice storm. Just so we mean 
something when we speak of “courthouse lawyers”. Al! 
lawyers are ministers of justice and the courthouse is 
their temple, yet in every community there is a group 
of them who qualify for a description that identifies 
them with it. They are not necessarily the great trial 
lawyers who descend upon the courthouse with a reti- 
nue of brief-case carriers when a case which warrants a 
big fee is to be tried. They are the lawyers who happen 
to be on hand when the judge has to have counsel to 
represent without compensation an indigent defendant 
in a criminal case. They are the lawyers who know 
where to look in the Registry of Deeds for the index of 
U. S. Loan Mortgages, who call the clerks in the county 
treasurer's office by their first names and who can give 
the right steer to an unfortunate who comes into the 
building and hesitatingly asks how to go on relief. They 
know how to try a $500 case like a $500 case so that the 
compensation that their client can pay them is adequate 
pay for the time consumed. They are always on hand 
on the first day of the term and always have a few mat- 
ters on the calendar. They know how to use printed 
forms and can make a profit on a fee allowed for rep- 
resenting a bankrupt that would just about pay the 
typewriting bill of anyone but a courthouse lawyer. 
They rarely ask long delays to permit the preparation 
of briefs but are more likely to whip out a common- 
place book and ask the court to make a note of some 
case that has stood them in good stead in a similar situ- 
ation. They do not scorn the lowly office of notary 
public and cheerfully acquiesce when buttonholed by 
fellow practitioners in the hall with requests to take 
affidavits and acknowledgments. 

It is in their cases that the law is made. Rarely do 
they have litigation with so much at stake as to warrant 
the expense of air-tight preparation. Of course they do 
not deliberately try to see how close to the wind they 
can sail in preparation but often they have to limit it 
to what the case can stand. Those are the cases where 
the line is pricked out between the short cuts and ex- 
pedients that will meet the requirements of law and 
those that will not. 

The courthouse lawyer is more likely to be on the 
minimum fee schedule committee or the annual picnic 
committee of the bar association than the committee 
on constitutional law. His clientele is more noteworthy 
lor its size than for its wealth. Those in the community 
who do not call him “Bill” refer to him as “Lawyer 
Jones”. 

In spite ol everything, or perhaps because of every 
thing, mw is the journeyman courthouse lawyer who 
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urnishes the strongest link between the two classes of 
ficers of the court—the judges and the lawyers. With- 
jsut him the administration of justice would tend to 
vecome dry, academic and impersonal. May this back- 
one of the profession continue to fulfill its great func- 
tion in the body of the Bar. 


# Capital Punishment 

\t a recent hearing conducted by an investigating sub- 
committee of the United States Senate, Senator Price 
Daniel, Democrat of Texas, is reported to have an- 
nounced his intention of urging the full Judiciary Com- 
mittee to recommend the death penalty for narcotics 
smugglers and some peddlers. 

Such a recommendation, if adopted, would be sure to 
fan the flame of the controversy which is presently 
raging on this issue from coast to coast. It would cer- 
tainly explode a bombshell among those humanitarians 
advocating the elimination of capital punishment even 
in homicide cases. To them capital punishment does 
not and cannot deter crime. Obviously the Senator 
does not share their point of view. In any event Senator 
Daniel's statement does point up the necessity for tak- 
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ing another look at the whole problem in the light of 
the changing social conditions of this atomic age and 
the increased lawlessness which has followed in the 
wake of two and a half world wars. 

Quite timely, therefore, is the scholarly and interest- 
ing essay “Capital Punishment” by Judge Evelle J. 
Younger, appearing elsewhere in this issue. The Judge 
presents a veritable treasure-mine of exotic lore on 
capital punishment and covers completely both sides of 
the subject. He concludes that the whole problem re- 
volves around the answer to what he calls “the $64 
question”: “Is capital punishment the most effective 
deterrent?”. 

Whether the reader is an idealist who feels that 
capital punishment today is a barbarous anachronism 
or is a realist who believes that the only effective way 
to treat with the wolves of society is to exterminate 
them, Judge Younger’s article will prove inspiring 
reading. 

The JouRNAL joins Judge Younger in recommending 
that the American Bar Association’s Committee on the 
Administration of Criminal Justice give further study 
to the problem at this time. 


ASSOCIATION CALENDAR 


REGIONAL MEETINGS 





Hartford, Connecticut 
Spokane, Washington 
Baltimore, Maryland 


April 15-18, 1956 
May 31—June | and 2, 1956 
November 1-3, 1956 


States Included 





HARTFORD (Northeastern 


Regional 


Meeting) —Connecticut, Maine, 


Massachusetts, New Hampshire, New York, Rhode Island 
and Vermont (Cyril Coleman, General Chairman, 750 Main 
Street, Hartford 3). (Headquarters—Statler Hotel) 

(For information and reservations, write to the chairman 


listed above) 


MID-YEAR MEETING 





Cuicaco, ILtinots (Edgewater Beach Hotel) 


February 16-21, 1956 


BOARD OF GOVERNORS MEETING 





Cuicaco, Itiinois (Hotel Windermere) 


May 21 and 22, 1956 


ANNUAL MEETING 





DALLAS, TEXAS 


August 27-31, 1956 


February, 1956 * Vol. 42 149 






















We're broadcasting another 


AMERICAN 
BAR 
ASSOCIATION 


Service 





$2,000,000 American 8ar Center 
Home of the new Grou, Life Plan 


ABA ENDOWMENT 
Group Life Plan 


Exclusively for members of the American Bar Association* 


The American Bar Association Group Life Insurance Plan offers to members of the American 
Bar Association for $20 a year more and better coverage and benefits than any other group life 
insurance policy written for a professional organization anywhere for similar dollar cost. 


These are the highlights: 


1. Premium charge is a flat $20 per year, regardless of age—now and as you continue 
in the Plan. 

2. Benefits available now range from $6,000 to $1,000—depending upon your age. 
Application is simple as ABC—both for present and for new members of the American 
Bar Association. 


3. No new member under 36 need bother with a medical statement. 


4. You can start now—and keep your benefits in the plan until you attain your 56th 





birthday. 
IF DEATH PLAN PAYS THIS IF DEATH _— PLAN PAYS THIS IF DEATH 
STRIKES AT AMOUNT OF STRIKES AT AMOUNT OF STRIKES AT 
THIS AGE INSURANCE THIS AGE INSURANCE THIS AGE 
COMPLETE 20-25 $6,000 36 $3,800 46 
26 5,800 37 3,600 47 
27 5,600 38 3,400 48 
TABLE Qe 28 5,400 39 3,200 49 
29 5,200 40 3,000 50 
30 5,000 41 2,800 51 
REN TTITS 31 4,800 42 2,600 52 
32 4,600 43 2,400 53 
33 4,400 44 2,200 54 
34 4,200 45 2,000 55 
35 4,000 


At age 56, you are no longer covered, but you may convert to $1,000 ordinary life coverage 
without medical examination. 


ABA °50,000 New Members” Week February 10-17 
JOIN 


American Bar Association ¢« American Bar Center e Chicago 37, Illinois 


*Except in Ohio and Texas where State Statutes prohibit. 
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A GOODLY HERITAGE. By 
Ella Chalfant. Pittsburgh: Univer- 
sity of Pittsburgh Press. 1955. $3.00. 
Pages xiti, 239. 

John Bredy died testate apparent- 
ly a resident of Allegheny County, 
Pennsylvania, some time prior to 
March 31, 1789, the date on which 
his last will and Allegheny County’s 
first will of record was recorded. His 
will shows us the apprehension un- 
der which the midwestern pioneers 
lived by telling first of a prospective 
journey from the mouth of the 
Yough River to post Vinston on the 
Wabash and then of John’s true 
motive for drawing his will: “... if I 
Should Die or be Killed by the In- 
dians before I Come Back... .” 

Elia Chalfant has written an un- 
usual book of pioneer history since 
in great part she lets the Pittsburgh 
frontiersmen speak for themselves. 
She has selected wills such as that of 
John Bredy from the first three of 
the Allegheny County Will Books, 
to tell the story of the pioneers’ 
hopes, fears, and 
even hates. Few readers will doubt 
that “What matter [ed] most got in- 
to [the] will.” : 


loves, successes 


A Goodly Heritage is not, how- 
ever, a mere compilation of aged 
and dusty, although interesting, and 
at times amusing, testamentary doc- 
uments. The author sought 
found the personal histories and in 


and 


certain instances posthumous news- 
paper references of and to the testa- 
tors about whom she writes. It is by 
reason of her thorough research that 
we can understand the experience 
f frustration causing one Adamson 
Cannehill to direct by will that his 
ombstone have carved in it for all 
oO see: 

Farewell, vain world I’ve seen enough 

of thee 


And am careless what thou 


says’t of me. 


now 


Thy smiles I court not, nor thy frown 
I fear; 
head lies 


My cares are 


quiet here. 


past, my 


What faults you saw in me, take care 
to shun 
And look at home, enough there's 
to be done. 
False swearing and vile slander can’t 
reach me here— 
Of each, when living I had my share. 


Adamson, we are told, was removed 
from the office of justice of the peace 
in 1798, having been convicted of 
extortion. Later reinstated, he never 
overcame the feeling of bitterness 
toward his accusers which his will 
reflects. 

The reader cannot help but better 
understand the impact of slavery 
and apprenticeship on this frontier 
(“Also, at my death, I give to Elinor 
.. - her liberty”), of whisky on the 
economy (“I desire that my still 
and twenty gallons of whiskey 
be sold to the best advantage”), 
of women’s dependence on their 
spouses’ whims for the right to prop- 
erty (“To my dear and loving wife 

. all her wearing apparel to use 
during her life and dispose of at her 
death according to her pleasure.”) , 
of the opportunity for education or 
lack thereof on a father’s hopes for 
his children (“I allow them to be 
kept in school until they can read 
and write and go through the five 
common rules of arithmetic with a 
tolerable degree of 
and of religion on man’s thinking 
(“I give and commend my soul to 
the hands of God that gave it... .”). 


proficiency”) , 


The author’s obvious purpose, to 
add a work of value to the study of 
the history of Western Pennsylvania 
by use of the earliest wills on an 





American frontier “made possible 
through a grant-in-aid from The 
Buhl Foundation of Pittsburgh” is 
expertly accomplished. It is interest- 
ing to speculate as to the value of 
instruments containing marital and 
residual trusts to Ella Chalfant’s suc- 
cessors in research one or two hun- 
dred years hence. 
JosepH R. JULIN 

Chicago, Illinois 


Recen I CASES AND MATE- 
RIALS IN BUSINESS LAW. By 
Claude W. Stimson and Joseph La- 
zar. Boston: Houghton Mifflin Com- 
pany. Cambridge: The Riverside 
Press. 1955. $3.50. Pages 347. 

This attractively paper-bound 
casebook, with extra large two-col- 
umn pages, is principally designed 
for first-year students of business law. 

There are eight chapters: “Con- 
tracts”, “Agency”, “Personal Prop- 
erty”, “Sales”, “Negotiable Instru- 
ments”, “Partnerships”, ‘“Corpora- 
“Real Property”. In 
addition it contains a table of con- 


tions”, and 
tents, a table of cases, a page of 
words and phrases, an index, and a 
unique section outlining and illus- 
trating the standard method of ab- 
stracting a case. 

In general the cases have grown 
out of present-day situations and 
hence present problems familiar to 
many readers. Although the prob- 
lems are contemporary, the opinions 
restate long-established principles of 
law of value to every businessman. 

Since many court proceedings in- 
volve more than one field of law, 
cases were selected which show such 
interrelations. Thus a simple case 
may contain problems in contracts, 
sales, agency and perhaps other 
fields. 

Introductory case notes and com- 
prehensive text notes—many of 
which contain classic statements of 
fundamental legal principles from 
older cases—make this book appro- 
priate for use as the basic work, or 
as complementary to the basis work, 
in beginning courses. It may also 
find a place as a supplement to the 


February, 1956 * VoL 42 151 














































eres 











Books for Lawyers 


textbooks in advanced courses. It 
will prove valuable for review and 
summarization, and as an aid in pre- 
paring for the law section of qualify- 
ing examinations for certified public 
accountants. 
BENJAMIN WHAM 

Chicago, Illinois 


Tue GUILTY MIND. By John 
Biggs, Jr. New York: Harcourt, 
Brace & Co. 1955. $4.50. Pages 236. 

Scholarly, yet lively, is The Guilty 
Mind, a book about psychiatry and 
the law of homicide. The author is 
Chief Judge John Biggs, Jr., of the 
United States Court of Appeals for 
the Third Circuit. 

Reaching back to earliest times, 
the opening chapters trace the rec- 
ognition of mental illness and the 
developing attitudes of the law. 
There follows a detailed discussion 
of the English and American law 
relating to homicide, with particular 
reference to the growth of the prin- 
ciple of “guilty mind”, or mens rea, 
and the standard of responsibility 
applied to the insane. 

If the issue in a trial was whether 
someone had typhoid, and the judge 
should tell the pathologist as a 
matter of law that in answering he 
must not consider the laboratory 
tests, but only one symptom, temper- 
ature, which he solemnly declared 
legally conclusive, no one would de- 
fend such an instruction. The fact 
that in ancient days diagnoses had 
to rest on the single symptom, tem- 
perature, would not be permitted 
to hobble a witness in a modern 
legal proceeding. He would be al- 
lowed to consider any evidence sci- 
entifically pertinent and he would 
be granted full opportunity to ex- 
plain his conclusions. 

Yet the McNaghten rule formu- 
lated in England in 1843 still haunts 
the law. Its test of criminal responsi- 
bility is whether the accused knew 
the nature and quality of his act 
and the differences between right 
and wrong. It freezes into the law 
as an immutable principle the state 
of psychiatric knowledge of a by- 
gone day. 

While tenaciously adhering to the 
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right-wrong test, judges and juries 
here and in England have actually 
evaded or juggled the law. Justice 
Frankfurter is among those who 
have denounced the McNaghten 
rule as a sham, and before him Jus- 
tice Cardozo said that we “mock our- 
selves with a definition that palters 
with reality”. 

The intervening years since Mc- 
Naghten have brought abundant 
confirmation that responsibility im- 
plies reasonable integration of the 
total personality. This includes the 
emotions as well as the intellect. 
Medical science teaches that the 
mind cannot be split into watertight, 
unrelated, autonomously function- 
ing compartments like knowing, 
willing and feeling. 

Judge Biggs himself unavailingly 
protested (United States ex rel. 
Smith v. Baldi, 192 F. 2d 540) the 
rule which focuses upon capacity to 
know right from wrong to the ex- 
clusion of all other factors. 


In 1954, however, in the Durham 
case, the Court of Appeals for the 
District of Columbia Circuit handed 
down a notable opinion by Judge 
Sazelon, in which he was joined by 
Judges Edgerton and Washington, 
and the nine-judge bench declined 
to review the decision. The standard 
established is simply whether the 
unlawful act was the product of 
mental disease or mental defect, 
without limitation to the cognitive 
faculty alone. 

While few defend the McNaghten 
rule, some are concerned that Dur- 
ham fails to provide a substitute 
formula. The merit of Durham, 
however, is that it does not attempt 
to embody one set of medical theo- 
ries in place of another. The whole 
point is not to restrict the test to 
particular symptoms, but to permit 
inquiry as broad as necessary under 
accepted scientific criteria. 

To lawyers it is a commonplace 
that there are no specific definitions 
of fraud or negligence, yet these con- 
cepts are applied in courts every day 
intelligently and with reasonably 
satisfactory results. We recognize 
that fixed verbal formulae, however 
ingenious, would create only the il- 





lusion of certitude. 

The American Law Institute has 
formulated alternative proposals for 
determining legal responsibility of 
the mentally ill. The differences be- 
tween the alternatives are less im- 
portant than the recognition com- 
mon to them and to the Durham 
opinion, that not an unbending and 
artificially restrictive rule, but en- 
lightened determination upon all 
relevant factors should be the aim. 

Much of the reluctance to aban- 
don McNaghten doubtless stems 
from the fear that if the criteria are 
broadened, instances may multiply 
of violators escaping punishment 
and being released after a brief de- 
tention in a mental institution. The 
court in Durham was not unmindful 
of the apprehension. It pointed out 
that an accused acquitted by reason 
of insanity is presumed insane and 
may be “confined as long as the 
public safety and his welfare re- 
quire”. This is also the insistence of 
the American Law Institute propos- 
als. 

By directing people’s minds to the 
problem, Judge Biggs’s work can 
exert an important influence upon 
the future of the law. While care- 
fully accurate, he happily avoids the 
tiresome technical lingo of both the 
legal and medical professions. It 
should interest a far wider group 
than lawyers and doctors who come 
in direct contact with the problem 
of mental illness of persons accused 
of crime. It should appeal no less to 
all who are intelligently concerned 
for the effectiveness of our courts 
and medical institutions in an area 
touching one of the most important 
and elusive of our social problems. 

Simon E. SoOBELOFF 


Office of the Solicitor General 
Washington, D.C. 


Forcery AND FICTITIOUS 
CHECKS. By Julius L. Sternitzky. 
Springfield, Illinois: Charles C. 
Thomas. 1955. Price $4.75. Pages 101. 

The author, a retired inspector of 
the Oakland Police Department and 
former head of the Forgery and 
Check Detail, has prepared an inter- 
esting but none too profound book 
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( the fraudulent 
ciecks. For one who is interested in 
irning how check passers operate, 
te case histories presented give a 
eood insight successful tech- 
niques. For one desiring to learn 
ow to keep from cashing bad 
checks, there is in this small mono- 
craph some good basic advice. It has, 
however, little to recommend it to 
the lawyer, experienced criminal in- 
vestigator, or document examiner. 


problem of 


into 


Inspector Sternitzky undoubtedly 
could have written a much more 
useful book, especially if he had ex- 
panded in a comprehensive manner 
the methods that might be used in 
establishing the validity of checks 
and the methods uséd in identifying 
the individual who is passing the 
check. These are the two basic steps 
that he suggests each person take 
before cashing a check, but he has 
little to say beyond these suggestions. 
Many potential readers, the shop- 
keepers, bank clerks, or the man on 
the street, could profit by further 
suggestions on these subjects. 

The book has a number of weak- 
nesses which should be noted briefly. 
It is a text most useful to people in 
California since only California laws 
are cited and only California clear- 
ing house numbers are noted. Since, 
according to the 


author, many 


checks, the forms of which have 
been fraudulently printed, con- 
tained the wrong clearing house 


numbers, an appendix setting forth 
all the numbers used by the Federal 
Reserve Bank system would be of 
value. 

The author assumes that the man 
on the street can compare the en- 
dorsement and the signature of the 
maker and determine that both were 
written by the same person despite 
the use of disguise in one or the 
other signature. This is a big order 
since many times a_ well-qualified 
document examiner cannot himself 
express an opinion based on the two 
signatures alone. 

From reading this text it is quite 
clear that the author is much better 
qualified as an investigator of fraud- 
lent checks than he is as a hand- 


writing examiner. His 
that the most common type of hand- 
writing is Spencerian (page 64) is 
either a misuse of the term, Spen- 
cerian, or an indication of little 
knowledge of American handwrit- 
ing systems. The Spencerian system 
has not been taught in American 
schools since 1890. Today 
there are few writers who learned 
this system (most would be well past 
seventy-five). Other discussions in- 
volving handwriting identification 
show weaknesses and misstatements. 


statement 


about 


The book would have been im 
proved by omission of the chapter 
on inks. The information 
in the chapter makes little contribu- 


correct 


tion to the subject, and there are 
several erroneous statements. The 
most serious is that any ink placed 
on the paper with a heavy stroke 
and allowed to dry without blotting 
would be “practically impossible to 
obliterate”. This is hardly the fact. 
Many dye inks could be readily re- 
moved with ink eradicator. 

The book could be improved by 
editing, but it is of value even in its 
present form as a warning against 
the fraudulent check passers. For 
this purpose, however, a condensa- 
tion to a thirty-five to fifty page 
pamphlet priced at a dollar or less 
so as to give wide distribution to the 
general public would be more effec- 
tive. 

Orpway HILTON 
New York, New York 


Tue PRIVATE DIARY OF A 
PUBLIC SERVANT. By Martin 
Merson. New York: The Macmillan 
Company. 1955. $3.00. Pages 171. 
This is a contemporaneous chron- 
icle of one private citizen's brief 
foray into the public service. He 
emerged, by his own admission, with 
his head both bloody and bowed. 


His sojourn in Washington hap- 


pened to coincide with that curious 
period when the reputation of the 
United States was smudged a bit by 
the smoke of burning books. And he 
was sitting squarely on top of the 
bonfire as the alter ego of the Direc- 
tor of the International Information 
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Service, then the agency of the De- 
partment of State charged with the 
responsibility of communication—the 
illumination of the bright face ol 
\merica to the world, the immensely 
more subtle and difficult task of con- 
veying its spirit to peoples bred in 
other and older cultures. 

This was the time when the sea- 
son’s most distinguished commence- 
ment speaker earnestly adjured his 
fresh-faced listeners not to join the 
book-burners, with neither the ex- 
horted nor the exhorter apparently 
being aware of the fact that no one 
had been burning any books recently 
except the Government to which 
each owed allegiance and over 
which the one had, to put it modest- 
ly, a considerable measure of author- 
ity. This was the time when even 
these homilies were shortly watered 
down by the suggestion that they 
American libraries at 
those main- 
tained abroad—a geographical dou- 
ble standard for literary censorship 
and suppression. This was the time 
of true constitutional crisis, when 
threatened 
the separation of powers upon 
which the Founders had set such 
great store. 

From the vantage point of today, 
when the balance has largely righted 
itself once more, presumably the au- 
thor can join the rest of us in look- 
ing back upon this period with 
greater equanimity than is reflected 
in the day-to-day recordings of mul- 
tiple frustration and deepening dis- 
illusionment of which this book 
consists. The anguished tone of 
these daily jottings speaks well of 
the sensitivities of the author's con- 
science and of his instincts for de- 
cency and fairness. (Even at the end 
of his stay, however, he was not 
above suggesting, in a letter to his 


applied to 
home and not to 


executive timorousness 


principal congressional scourge, a 
double standard of his own for in- 
vestigative activities, geared to the 
circumstance of who happened to be 
in office at the moment). It is less 
eloquent in terms of his personal 
maturity, his understanding of the 
fact that government and public life 
are—like most other human activi- 
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ties, such as practicing law or teach- 
ing school or running a general 
store—full of difficult people and 
difficult problems which do not yield 
easily to the touch of the gifted 
amateur who deigns to grace them 
for a few fleeting moments. 

This naiveté shows up quickly. 
The very first entry in the log re- 
counts how, when asked to go to 
Washington early in 1953, the au- 
thor’s initial impulse was to say no. 
But then, he relates, he asked him- 
self how, in good conscience and de- 
spite the personal financial sacrifices 
involved, he could justify failing to 
give a hand to the Government he 
had worked so hard to elect. These 
thoughts caused him to emit what 
is surely one of the most thunder- 
ing, albeit unintended, anticlimacti- 
cal statements of all time: “I'll do it. 
But I can’t stay more than thirty 
days.” 

The stay in fact amounted to five 
months, a short enough time in it- 
self but long enough, it would seem, 
to bring home the realization that 
the intricate business of governing 
160 millions of people does not re- 
spond automatically to the thirty- 
day treatment. It was long enough 
to find, apparently to his surprise, 
that there were upright and talent- 
ed public servants who had been 
working away there long before he 
came and who would still be on the 
job long after he had gone—devot- 
ing whole lifetimes to careers pur- 
sued continuously under successive 
administrations of changing politi- 
cal complexion. These, of course, 
are the people who can’t indulge 
the luxury of publishing the frus- 
trations and irritations of each work- 
ing day. They know that only he 
who runs may write. 

Cart McGowan 
Chicago, Illinois 


Tue BRITISH YEAR BOOK OF 
INTERNATIONAL LAW, 1953. 
Issued under the auspices of the 
Royal Institute of International Af- 
fairs. Oxford University Press. 1954. 
$12.00. Pages 591. 

If memory serves this reviewer 
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right, Stephen Leacock once devoted 
page one of a book to a hair-raising 
description of a turbulent night at 
sea—and then, on page two, “re- 
versed his field’”’ by saying in effect: 
“But that wild night has nothing to 
do with this story, the scene of which 
is laid in quiet, pastoral surround- 
ings”. 

Point one of this review must 
state, as other reviewers have said of 
prior issues (this is the thirtieth year 
of issue) , that this annual year book 
is a “treasure of instruction” in in- 
ternational law; that it is in form 
quite like the great American quar- 
terly in the field, The American 
Journal of International Law; that 
it contains thirteen articles and six 
notes, all carefully documented, six- 
teen abstracts of English court deci- 
sions in 1952-53 involving questions 
of international law and seventeen 
book reviews; and that it should be 
in every substantial law library. 

But, as in Stephen Leacock’s book, 
that has nothing to do with the 
theme of this review—which is that 
members of the American Bar who 
have regarded “international law” 
in the same light as “Philosophy 4” 
would find such collections as this of 
surprisingly lively interest and cur- 
rent importance. Whether as prece- 
dents, as analogies, or as of possible 
use in connection with cases involv- 
ing aliens in this country or Ameri- 
can citizens or investments abroad 
(the number of which is growing by 
leaps and bounds) , the well-written 
materials on international marriage 
and divorce, on the enforcement of 
taxes against aliens, on plural na- 
tionality and citizenship, and the 
like, are of real interest to the prac- 
titioner in this country. 

To the lawyer who has been for- 
mulating his own views on such sub- 
jects as Senator Bricker’s proposals 
for amending the Constitution, the 
scope of diplomatic immunities, jur- 
isdiction of foreign countries over 
American Servicemen who allegedly 
commit crimes abroad, or the in- 
ternational character of the United 
Nations Secretariat, articles or ab 
stracts in this collection would be of 
special interest. To a lawyer who 










tries to influence the views of othe 
on such subjects, reading of this so 
should be a must. 

Above and beyond all this, thes 
articles open new vistas on the work 
of the International Court of Justice, 
the legal character of international! 
agreements, international arbitra! 
tribunals, the laws of war, the signi 
ficance of the device known as the 
“diplomatic protest”, and the impli- 
cations of the requirement of ratifi 
cation of treaties. 

If the reader will permit his eyes 
to be opened to some of the conflicts- 
upon-conflicts with which our State 
Department must deal in this ever- 
more-complicated world of ours, he 
may here read “up” on the extent 
to which international law applies 
within the British Commonwealth 
or on the conflicts that arise from 
overlapping regional treaties or 
from an amendment to a multipar- 
tite treaty which is not executed by 
all the original signatories. 

The fact of America’s position 
of world leadership is unfortunately 
far better recognized than the fact 
that such leadership, to be effective, 
requires American lawyers to ac- 
quire some understanding of foreign 
law and international law, both pub- 
lic and private. A good start in that 
direction would be to own, to browse 
in, and to read such collections as 
this. 

LyMAN M. TONDEL, JR. 
New York, New York 


Tue HISTORY OF NEGOTIA- 
BLE INSTRUMENTS IN ENG- 
LISH LAW. By J. M. Holden. Uni- 
versity of London; distributed by 
John de Graff, Inc., New York. 1955. 
$7.00. Pages 350. 

The author, J. Milnes Holden, 
LL.B., Ph.D., A.I.B., is a Barrister 
at Law of Lincoln’s Inn. The work 
was prepared and written under the 
auspices of the University of Lon- 
don, Institute of Advanced Legal 
Studies, and is the result of some six 
years of research and study by the 
author, which is well illustrated by 
the detail and historic references 


found throughout the text and foot 
notes. 
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Bills, promissory notes, checks and 
ther forms of negotiable paper are 
robably used more in everyday 
yusiness dealings by the public and 
ence are likewise on the average 
awyer’s desk in some form or other 
laily more than any other legal 
forms. Unless some specific legal 
problem arises, negotiable paper is 
sccepted as a matter of course, the 
rules governing are likewise known 
and accepted. We American lawyers 
rarely give thought to the question 
of how, when and under what cir- 
cumstances the different types of 
negotiable instruments now known 
and accepted by the public and law- 
yers received their start and how they 
developed into the forms that we use 
today and which are used in the 
English-speaking world generally. 

Dr. Holden’s book, as indicated by 
the title, successfully traces the his- 
tory and development of the com 
mon forms of negotiable paper 
used in England and which have 
generally spread over the common 
law world, such as bills of exchange, 
promissory notes, checks, and most 
other forms of negotiable paper. 
This work fills a long felt need of 
the common law world by tracing 
the historical background and the 
step by step development of negoti- 
able paper. In telling his story, he 
relies partly on historical documents 
and source material, partly on judi- 
cial interpretation of the Law Mer- 
chant or custom among merchants, 
partly by the continuing course of 
the common law through changing 
and modifying court decisions, part 
ly through various statutes affect- 
ing negotiable paper. Interspersed 
throughout the work at relevant 
points are historic or economic fac- 
tors which influenced the develop- 
ment of the various types of negoti- 
able instruments now used or that 
were used and have since fallen into 
disuse and oblivion. 

An extremely interesting chapter 
opens the discussion of the entire 
subject by giving a history of writ- 
ings obligatory in England, com- 
mencing approximately in the thir- 
teenth century, citing early cases as 
examples of the existence of embry- 





onic negotiable paper. This attempt 
to establish something akin to nego- 
tiable paper was the result of prac- 
tices among merchants who attended 
the various fairs held in the Middle 
Ages in England. 

Dr. Holden likewise brings forth 
an interesting sidelight in that he 
explains the early conflict for juris- 
diction over the subject matter be- 
tween the different courts which 
sought to control litigation arising 
out of negotiable paper; how the 
admiralty courts retained jurisdic- 
tion Coke’s_ time, 
when the common law courts under 


generally until 
Coke acquired more or less exclusive 
jurisdiction. 


The author has handled his gen- 


eral subject by treating the develop- 


ment of bills of exchange separately 
from promissory notes. He has also 
broken down the entire subject of 
negotiable instruments arbitrarily 
into four periods of growth, that 
prior to 1710, from 1710 to 1788, 
from 1788 to 1882, the year the Bill 
of Exchange Act was passed by Par- 
liament, and lastly from 1882 to the 
present time. It may be noted that 
this act was the forerunner and 
model of our own Uniform Negoti- 
able Instruments Act and the first 
codification of the common law on 
the subject notwithstanding the ear- 
lier passage of many statutes dealing 
with various phases of the subject. 
The author traces the development 
from the original embryo through 
its various vicissitudes of public use 
and acceptance, its treatment by the 
courts, and the impact of historical 
crises on negotiable paper. For ex- 
ample, during the reign of Charles 
II, Charles raided the gold stored by 
merchants in the Tower of London 
causing them thereafter to deposit 
their funds with the goldsmiths who, 
in turn, issued notes for the deposits, 
paid interest to the depositors, and 
loaned money at interest to others. 
Thus we see the start of modern 
the general use of 
promissory notes. 


banking and 


The author at all times wherever 
gives proper cross references from his 
principal subject of bills of ex- 
change or promissory notes to simi- 
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lar development in the companion 
field, so that the reader receives a 
fairly general contemporaneous and 
chronological story. 

A necessary part of the history of 
the growth of negotiable paper is 
the history of banks and banking, 
and particularly the part played by 
the Bank of England. As this is re- 
lated by the author, it makes for 
extremely interesting reading and 
throws a light on the historical back- 
ground of that which is regarded by 
us as commonplace today. 

The subject of checks is treated 
separately. It was not until 1860 that 
a check was held by the English 
courts to be a negotiable instrument. 
A special chapter is devoted to mis- 
cellaneous types of negotiable paper. 
Lastly there is a general discussion 
of modern trends in the types of 
negotiable paper and the present 
day use of the older types, including 
comment to the effect that in Eng- 
land Bills of Exchange have fallen 
into disuse as a result of the in- 
creased use of checks. 

This work should be a must for 
every American lawyer as it is a 
really substantial contribution to 
the better understanding of the his- 
torical background of negotiable 
instruments. After reading this book, 
when a note, draft, check or other 
negotiable instrument is involved, it 
will immediately bring to mind the 
turbulent growing pains over the 
centuries that the product on your 
desk has had in order to attain its 
present form, with all of the rules 
of law governing. For another rea- 
son this volume should at this time 
have great appeal for the American 
lawyer. It fits well into an under- 
standing of the changes proposed in 
our present law by the recently com- 
pleted Uniform Commercial Code 
which on our side of the Atlantic 
will have much the same effect as 
the Bills of Exchange Act of 1882 
had in England at that time. It at- 
tempts a modern codification of the 
customs of merchants, bankers and 
others with a re-codification of the 
statute and court made law. 

MARTIN J. DINKELSPIEL 
San Francisco, California 
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Review of Recent 


Supreme Court Decisions 


Criminal Law .. . 
timeliness of objections 
to grand jury 


® Reece v. Georgia, 350 U.S. 85, 
100 L. ed. (Advance p. 109), 76 S. 
Ct. 167, 24 U. S. Law Week 4025. 
(No. 112, decided December 5, 
1955.) On writ of certiorari to the 
Supreme Court of Georgia. Judg- 
ment reversed, 

The Supreme Court here reversed 
the conviction for rape of a semi- 
literate Negro because of an alleged 
systematic exclusion of Negroes from 
the grand jury that indicted him. 
The Court’s holding was confined to 
the question of the defendant's fail- 
ure to raise his objections to the 
grand jury prior to indictment as 
required by Georgia law. 

Reece was arrested for the rape ol 
a white woman on October 20, 1953, 
and was held in the county jail until 
he was indicted three days later. The 
court appointed counsel for him on 
the day following his indictment. 
On October 30, Reece moved to 
quash the indictment on the ground 
that Negroes had been systematical- 
ly excluded from service on the 
grand jury. This motion was over- 
ruled and on the same day he was 
tried, convicted and sentenced to be 
electrocuted. The Georgia Supreme 
Court held that the motion to quash 
was properly denied because objec- 
tions to a grand jury must be made 
before an indictment is returned, 
but reversed the conviction on other 
grounds. Reece was retried and again 
was convicted. It is this conviction 
that was before the United States 
Supreme Court. 

The Court's opinion was delivered 
by Mr. Justice Crarx. Declaring 
that the right to object to a grand 
jury presupposes an opportuiiity to 
exercise the right, the Court de- 
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clared that it was “utterly unrealis- 
tic” to say the Reece, “‘a semi-literate 
Negro of low mentality’, had an 
opportunity to object to the grand 
jury without the assistance of coun- 
sel. To deny him this opportunity 
was a denial of due process. Valid 
grand jury selection is a right pro- 
tected by the equal protection clause 
of the Fourteenth Amendment, the 
Court observed, and it had no trou- 
ble finding the evidence sufficient to 
support the allegation of systematic 
exclusion of Negroes from the grand 
jury. 

The case was argued by Daniel 
Duke for the petitioner. 


Criminal law ... 
probation 


® Affronti v. United States, 350 U.S. 
79, 100 L. ed. (Advance p. 105), 
76 S. Ct. 171, 24 U. S. Law Week 
4031. (No. 71, decided December 5, 
1955.) On writ of certiorari to the 
United States Court of Appeals for 
the Eighth Circuit. Judgment af- 
firmed. 

This case settled the question of 
the power of a federal district court 
to grant probation after a convict 
has begun to serve the first of a series 
of consecutive sentences. 

Affronti was convicted on nine out 
of ten counts charging him with il- 
legal sale of narcotics. A five-year 
sentence was imposed for each 
count, execution of the sentences on 
counts six through ten was sus- 
pended and probation granted, the 
probation to begin at the expiration 
of the sentences on counts two 
through five. While he was still 
serving the sentence on count two, 
Affronti sought suspension of the 
sentence and award of probation on 
counts three, four and five. The dis- 
trict court denied his motion and 
the Court of Appeals affirmed. 

The judgment of the lower courts 
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was affirmed by the Supreme Court 
speaking through Mr. Justice Reep. 
The Court reasoned that it was un 
likely that Congress intended to 
make probation available at the 
same time that parole and executive 
clemency were available, citing its 
decision in United States v. Murray, 
275 U. S. 347. In that case, the Court 
had decided that a district judge 
had no power to place a convict on 
probation after he had begun the ex- 
ecution of his sentence. The Court 
admitted that the statutory language 
was not plain, but held that proba- 
tionary power ceases immediately 
upon imprisonment for any part of 
the cumulative sentence, saying this 
interpretation avoided “interference 
with the parole and clemency pow- 
ers vested in the Executive Branch”. 
The case was argued by Harry F. 
Murphy for petitioner and by John 
V. Lindsay for the United States. 


Criminal law ... 
objections to composi- 
tion of grand jury 


® Michel v. Louisiana, Poret and 
Labat v. Louisiana, 350 U. S. 91, 
100 L. ed. (Advance p. 114), 76 
S. Ct. 158, 24 U. S. Law Week 4027. 
(Nos. 32 and 36, decided December 
5, 1955.) On writs of certiorari to 
the Supreme Court of Louisiana. 
Judgments affirmed. 

These cases raised again the per- 
ennial question of a defendant's 
right to raise a federal question after 
the state’s procedural rules have 
made it untimely. 

The petitioners, all Negroes sen- 
tenced to death for aggravated rape, 
made no attack on the composition 
of the petit jury or the fairness of 
their. trials, but did challenge the 
composition of the grand jury which 
indicted them, alleging a systematic 
exclusion of Negroes from the pan- 
els. In each case, the objection to 
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.e grand jury was raised after the 
<piration of the term allowed for 
\ising such objections by the state’s 
‘riminal Code. The state courts had 
uled that the question of exclusion 
1f Negroes from the grand jury had 
een waived. 

Mr. Justice CLARK, speaking for 
the Supreme Court, declared that 
the test was whether the defendant 
has had “a reasonable opportunity 
to have the issue as to the claimed 
{federal] right heard and determined 
by the State court”. He then exam- 
ined the facts of each case to see if 
this test were met. 

In Michel’s case, the defendant 
was arraigned on March 2, the day 
the term of the grand jury expired. 
Michel appeared without counsel 
and the court asked a lawyer present 
to act for him. The lawyer requested 
and was granted a continuance of 
one week. On March 5, the lawyer 
was formally notified of his appoint- 
ment as Michel’s defense counsel, 
and on March 6, a co-counsel was 
appointed. On March 9, Michel filed 
his motion to quash the indictment 
on the ground that Negroes were 
excluded from the grand jury. The 
state demurred on the ground that 
the motion came too late. The state 
criminal code requires such an ob- 
jection to be raised before the expi- 
ration of the third day following the 
end of a grand jury’s term or before 
trial, whichever is earlier. The Su- 
preme Court declared that the result 
of this case, therefore, hinged upon 
the precise date of appointment of 
counsel for Michel, his counsel con- 
tending that he was not aware that 
he was to be counsel until March 7, 
and that even if he assumed that he 
was appointed on March 2, he 
was unfamiliar with the case and 
thought that the week’s continuance 
held open for that period all of pe- 
titioner’s rights. The Court refused 
to accept this argument, however, 
since both the trial court and the 
state supreme court had explicitly 
found that counsel was appointed 
on March 2. “On a question of state 
practice with which we are unfamil- 
iar, we will not ordinarily overturn 
the findings of two courts on the 
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mere assertion of counsel that he 
did not consider himself appointed 
on the date of record” the Court 
declared. 

One of the defendants in No. 36, 
Poret, eluded the police and fled 
from Louisiana shortly after the 
crime was committed. He was in- 
dicted on December 11, 1950, but 
his whereabouts were unknown un- 
til 1951 when Louisiana authorities 
discovered that he was in prison in 
Tennessee. He was returned to 
Louisiana after he had served his 
term in Tennessee, was arraigned 
on October 27, 1952; on November 
7, he moved to quash the indict- 
ment because of the systematic ex- 
clusion of Negroes from the grand 
jury. The trial court denied the mo- 
tion on the ground that it was a 
year and a half too late, declaring 
that the provisions of the Criminal 
Code could not be suspended for the 
benefit of a fugitive from justice 
whose own conduct prevented him 
from asserting his rights. 

In affirming, the Supreme Court 
pointed out that Poret’s flight was 
itself a violation of federal law. The 
opinion declared that the fugitive 
status did not excuse “failure to re- 
sort to Louisiana’s established stat- 
utory procedure”. 

As for Labat, Poret’s codefendant, 
he was indicted on December 11, 
1950, and arraigned on January 3, 
1951. On January 5, the court ap- 
pointed counsel. The status of the 
case then remained unchanged for 
more than a year. In October, the co- 
defendant Poret was returned to the 
state and Labat’s motion to quash 
the indictment was filed on Novem- 
ber 7, nearly two years after the ex- 
piration of the term of the grand 
jury that indicted him. 

In affirming this conviction, the 
Court pointed out that the counsel 
appointed were experienced and the 
fact that a timely motion to quash 
the indictment was not filed may be 
explained as sound trial strategy, 
especially since the codefendant was 
not available. 

Mr. Justice DoucGtas, joined by 
the CueFr Justice and Mr. Justice 


of Recent Supreme Court Decisions 


BLACK, wrote a dissenting opinion. 
This opinion took the position that 
if Michel’s counsel on March 2 be- 
lieved that he was not yet appointed 
and rendered no service, the ap- 
pointment was not effective and 
Michel had no opportunity to raise 
his constitutional question within 
the critical three-day period before 
the term of the grand jury expired. 
As for Poret, the dissent argued that 
he had had no real opportunity ia 
challenge the grand jury, While his 
flight was a wrong, “it is dangerous 
doctrine to deprive a man of his 
constitutional rights in one case for 
his wrongful conduct in another”, 

Mr. Justice BLAck also wrote a 
dissenting opinion in which the 
CuteF Justice and Mr. Justice Douc- 
Las joined. This opinion argued 
that the Court had given far too 
little weight to the constitutional 
rights of an accused to be indicted 
and tried by juries selected without 
racial discrimination, It pointed out 
that in Orleans Parish, where 32 per 
cent of the population is colored, 
only once, according to the record, 
could anyone remember a colored 
person being selected as a grand 
juror. 

In No, 32, the case was argued by 
Gerard H. Schreibner and George 
H. Fust for petitioner and by Leon 
D. Hubert, Jr., for respondent. 

In No. 36, the cases were argued 
by Felicien Y. Lozes and Rudolph 
F. Becker, Jr., for petitioner and by 
Adrian G. Duplantier for respond- 
ent. 


Labor Law ... 
employer’s refusal to 
bargain 
® National Labor Relations Board 
v. The Warren Company, Inc., 350 
U. S. 107, 100 L. ed. (Advance p. 
131), 76 S. Ct. 185, 24 U. S. Law 
Week 4037. (No. 27, decided De- 
cember 12, 1955.) On writ of certi- 
orari to the United States Court of 
Appeals for the Fifth Circuit. Judg- 
ment reversed and remanded. 


An employer must bargain with 
a union for a reasonable length of 
time after the National Labor Rela- 
tions Board has certified the union 
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as the exclusive representative of the 
employer's workers. The Court. of 
Appeals had refused to hold the em- 
ployer in contempt for its refusal to 
bargain on the ground that a turn- 
over in personnel had cost the union 
its majority status. 

The Cuter Justice delivered the 
opinion of the Supreme Court re- 
versing and remanding. The Court 
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and within financial reach of those 
who need us. To take any other stand 
at this time, when all institutions are 
being asked to justify themselves and 
our domain is threatened daily by 
alert laymen, is to invite new ar- 
rangements in which both the law- 
yers and the public might be the 
losers. Thoughtful members of the 
profession know that in this bewil- 
dering age of social, economic and 
political unrest the need for real 
lawyers is greater than ever. The big 
question is not whether there is a 
need for lawyers but whether we are 
willing to undergo the exertions 
necessary to maintain on merit our 
distinctive status. There is nothing 
unfair about our being faced with 
the necessity of “being good” in 
order to hold on to our clients and 
our livelihoods. That is the common 
lot of people in other erideavors 
everywhere. 

Are we being prudent? Are we 
doing our best? Are we looking out 
for our own interests and are we 
meeting the public responsibilities 
which society laid on us a thousand 
years ago when the profession was 
first recognized in England? We 
have been proud to say we are a 
superior and learned profession 
working in the spirit of public serv- 
ice. We have been quick to point out 
that we are not tradesmen in the 
marketplace. We have indulged the 
thinking that ours is perhaps the 
greatest, as well as the largest, pro- 
fession in this country. By compar- 
ison with other professions, what are 
we doing to warrant our making 
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said that it found the facts to be 
contrary to the findings of the Court 
of Appeals, pointing out that the 
employer had refused to bargain for 
more than four years after the 
Board’s original order and that it 
had deliberately used unfair labor 
practices to deprive the union of its 
majority status. It is the statutory 
duty of the Court of Appeals, on 


such a claim? How diligent and how 
much concerned have we been about 
our continuing legal education to 
keep us abreast of the times? What 
have we done to simplify and expe- 
dite court procedures and make legal 
services and the administration of 
justice less expensive and more 
prompt and accessible to the public? 
All business and trades people, with- 
out professional status, are constant- 
ly striving for increased efficiency 
and the cutting of costs, so as to do 
more for their customers for less 
money. Recent inroads of laymen on 
the practice of law and increasing re- 
course to arbitration and administra- 
tive tribunals would indicate that 
the trend is away from lawyers and 
courts of law. These matters should 
have our attention for our own pro- 
tection and for the benefit of the 
public. Our fine state and local bar 
associations have important func- 
tions in many fields of service and 
fellowship, but the challenge which 
faces the legal profession in America 
today is nationwide and calls for a 
strong and broad-gauged response. 
We need educational programs and 
research into our own status and its 
future and we need public relations 
activities, on a broad scale beyond 
the resources of state and local as- 
sociations. 

The American Bar Association 
must meet the challenge. Last year 
we moved into our new American 
Bar Center. With sixty-four commit- 
tees and seventeen Sections, and a 
well-trained headquarters staff of 
100, we are better equipped than 
ever to serve the 241,000 lawyers of 
this country and the public; but the 


petition by the Board, to adjudg 
the employer in contempt of its en 
forcement decree the Court. said 
“The granting or withholding o! 
such remedial action is not wholly 
discretionary with the court” th 
opinion declared. 

The case was argued by David P 
Finding for petitioner and by John 
Wesley Weekes for respondent. 


mere 24 per cent who are members 
of the Association cannot carry the 
load or leaven the hundred per cent. 
It is amazing that, although our an- 
nual dues are much lower than those 
of the other professions, their mobil- 
ization in their national bodies 
averages about 75 per cent, or three 
times as great as ours. As we have 
seen, the doctors have 83 per cent, 
the dentists have 86 per cent and the 
osteopaths have 72 per cent. We 
gravely need the interest, the views, 
the voices, the personal participation 
and the moral support of all lawyers 
if our great profession is to maintain 
its position in these uncertain times. 
We need more members in our fine 
enterprises; we need adequate bud- 
gets to finance them; and we need to 
have all American lawyers read our 
literature, use our services and facili- 
ties and feel the cultural impact of 
what we are doing for them and for 
the public. And we want lawyers 
generally to have the benefit of our 
unparalleled group life insurance ar- 
rangements, and to help us sponsor 
tax, social security and other legisla- 
tion with due regard to the legiti- 
mate interests of lawyers. 

Last fall we announced that the 
mobilization of the rank and file of 
the lawyers of this country in the 
national body would be the major 
new undertaking for the year, and 
be it said to the credit of the 58,000 
lawyers who were members of the 
Association that, as a man, they 
sprang into action and already have 
embarked upon a campaign to dou- 
ble the membership before February 
17. State and local bar associations 
are in the vanguard of the campaign, 
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ich is under the chairmanship of 
(cil E. Burney of Corpus Christi, 
jexas, a former President of the 

xas State Bar, who also is Chair- 
nian of the National Conference of 
Bar Presidents. More than 10,000 
busy lawyers of this country, young 

nd old, are actiial teamworkers who 
ersonally will call upon the pros- 
ects and receive the signed applica- 
tions. It will not be possible to inter- 
view all of the 180,000 lawyers who 
do not belong to the Association, but 
those not on the prospect lists for 
interviews will be reached by mail. 
We take the position that the privi- 
lege of belonging to the American 
Bar Association is open to every 
American lawyer in- good standing. 
Chis may be some shift in policy, 
but it is long overdue. To me it is 
a great privilege to have a part in 
this enterprise in which we hope to 
produce in a few weeks additional 
strength equivalent to all that which 
has been marshaled in the seventy- 
eight-year history of the Association. 
If we do this, which seems assured, 
we shall have reason to be proud of 
the profession and shall know that 
we are not unworthy of our great 
heritage. 

A recent experience I long shall 
remember was the Christmas party 
of our staff at the Bar Center. Every 
employee was there—more than one 
hundred, including affliated organ- 
izations—the fine and capable staff 
chiefs, some of whose rich service 
records range beyond twenty-five 
years, and the newest recruits who 
joined us in December—one big 
happy family—all proud to be a part 
of the Association—proud of what 
we are, and prouder still of what we 
are to be. There was mirth, there 
were exchanges of trinkets, a half 
dozen comic skits written, directed 
and acted by our own people, and 
there was a delightful supper served 
in our refectory—and, most impor- 
tant of all, there was love and kindly 
feeling, which prompted me in the 
language of Tiny Tim to exclaim: 
“God bless us every one.” Surely 
there is something in the touch of 
the hand, in the sound of the spoken 


word. It was easy to see that even the 
newest of our group are thinking in 
terms of careers with the Association, 
and that those fine staff leaders who 
one day will be retiring are striving 
to make their successors even finer 
and more capable than themselves. 
I am grateful that it has been grant- 
ed me to work in such a setting. 
Credit goes to no one person; the 
entire staff deserves the credit, but 
we are exceedingly fortunate that 
our wise, efficient and beloved Secre- 
tary, Joe Stecher, has been willing, 
on a part-time basis, to serve as Act- 
ing Executive Director. 

I am continuing the visits to state 
and local bar organizations in all 
parts of our country. Among such 
meetings, since last reporting, have 
been a delightful banquet of the 
Law Club of Chicago, attended by 
several hundred stalwarts, under the 
fine leadership of President R. 
Corwine Stevenson and Secretary 
Clarence Fox; and the Annual Meet- 
ing of the Association of American 
Law Schools, ably led by President 
Maurice T. Van Hecke and Secretary 
Philip Mechem. At the latter meet- 
ing I discussed with a committee the 
plan to bring law teachers in greater 
numbers into the Association. We 
need the views, the voices and the 
general participation of the special 
groups, such as judges, teachers, gov- 
ernment attorneys, and house coun- 
sel, if we are to be in truth the or- 
ganization of the legal profession in 
this country. All these gatherings 
have been stimulating and enjoyable. 
They have a simple purpose—to 
make sure that law keeps pace with 
the developments in the world about 
us. The prompt responses to our re- 
cent calls for unified action give 
eloquent testimony to the common 
interests and ideals that animate the 
profession throughout the forty-eight 
states and the territories. Whether in 
common law or civil law, and in 
whatever place, we serve as one great 
priesthood the common cause of 
justice. Ours is the happy privilege 
of calling men everywhere to wor- 
ship at the shrine of liberty under 
law. Whatever of my time and en- 
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ergy is needed in our undertakings I 
gladly am giving day and night, in 
cluding Saturdays, Sundays and holi- 
days. 

Lest it appear that my work is un- 
duly rigorous and exacting this year, 
let me hasten to say that I am allow- 
ing myself one special luxury: as- 
sociation with my bright-eyed six- 
months’-old granddaughter. She has 
taught me that the austerities of 
living are not incompatible with the 
sweetness of life. She understands 
and accepts me wholeheartedly as I 
am, but I shudder to think what my 
fate may be a few months hence, with 
her increasing wisdom. And I shall 
be growing more sensitive, for the 
cruelest of birthdays will have over- 
taken me before this reaches you. All 
of which suggests that the most be 
made of whatever time is left to us. 
Where could we find better oppor- 
tunity—more agreeable or rewarding 
work—than in the civic aspects of 
the law! We who work together have 
the satisfaction of knowing that we 
are putting some stone and mortar 
into the cathedral of the profession 
of law. We, like the many who have 
labored for the Association and are 
now departed, are but passing instru- 
ments of a process which outlives our 
fleeting hour. 


In the dispensations of numerol- 
ogy, it may not be granted some of us 
to see the climactic end of the new 
twenty-year period of the Associa- 
tion’s expanding strength and service 
which begins this day, but we are the 
keepers of the citadel and we accept 
with reverence and gladness the pres- 
ent call to duty. 

There is a great deal of interest in 
our 1957 London Meeting. We are 
not yet in position to announce de- 
tails or to accept reservations, but we 
expect to do so in the near future 
and hope that you will bear with us 
in the meantime. As previously an- 
nounced, Thos. Cook & Son and 
American Express Company have 
been appointed the official agents for 
the purpose of providing transpor- 
tation, but they cannot act until our 

plans are officially announced. 
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What’s New in the Law 


The current product of courts, 


departments and agencies 


Antitrust Law ,.. 
damages 


* A storm-window salesman’s dream 
of matching Rocky Graziano and 
Ray Robinson in a prize fight has 
gone out the window, and he has 
failed in the Court of Appeals for 
the Seventh Circuit to collect any- 
thing in his treble-damages antitrust 
suit against the International Box- 
ing Club. 

The plaintiff's complaint was that 
he had made some telephone calls 
and preliminary arrangements for 
the bout, although he knew that 
both fighters were under exclusive 
contract to the I.B.C. When the con- 
tracts were ready, Graziano said 
Robinson should sign first, and Rob- 
inson refused to sign. 

Claiming that Robinson’s manag- 
er had orally agreed to sign and 
alleging that his plans fell through 
because of a conspiracy by all con- 
cerned to prevent him from becom- 
ing a fight promoter, the plaintiff 
sued for treble damages under the 
Clayton Act. The suit was allowed 
to stand by the District Court after 
the Supreme Court held in U.S. v. 
International Boxing Club, 348 U.S. 
236, that professional boxing is sub- 
ject to the antitrust laws. 

But the Seventh Circuit affirmed 
summary judgment for the defend- 
ants on a simple ground: the plain- 
tiff had no damages. The Court 
pointed out that he had never been 
licensed as a fight promoter and had 
not actually completed the contrac- 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 


tual obligations required for the 
Graziano-Robinson bout. Thus, the 
Court said, he could not show the 
injury “in his business or property” 
necessary under the Act [15 U.S.C.A. 
§15]. “We can conclude, at most,” 
the Court remarked, “only that he 
desired to enter the business, but 
has never engaged in it.” 


(Peller v. International Boxing 
Club, Inc., United States Court of Ap- 
peals, Seventh Circuit, December 1, 
1955, Lindley, J.) 


Constitutional Law... 
aid to private schools 


= By taking a strict view of the pow- 
er of the state legislature to pay the 
tuition fees of pupils from public 
funds, the Virginia Supreme Court 
of Appeals has apparently closed 
one of the talked-of methods of 
meeting the Supreme Court’s segre- 
gation decision without a constitu- 
tional amendment. 

The legislation in point appro- 
priated funds for the education of 
servicemen’s orphans by permitting 
public funds to be used for tuition, 
institutional fees, board, room rent, 
books and supplies of eligible chil- 
dren “at any educational or training 
institution of collegiate or secondary 
grade in the State of Virginia, ap- 
proved in writing by the Superin- 
tendent of Public Instruction”. 

The Court held that since this 
legislation allowed the payment of 
tuition and fees to private schools— 
either sectarian or nonsectarian—it 
violated a Virginia constitutional 
provision prohibiting state appro- 
priations “to any school or institu- 
tion of learning not owned or ex- 
clusively controlled by the state or 
some political subdivision thereof”. 
The act was also unconstitutional, 
the Court ruled, because it permitted 
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the state funds to go to a sectarian 
school, in violation of the state's 
constitution and the First and Four- 
teenth Amendments of the Federal 
Constitution. 

The Court did not accept an ar- 
gument that the appropriation was 
primarily for the benefit of eligible 
children, and only incidentally for 
the benefit of the selected private 
schools. “Surely,” it remarked, “a 
payment by the state of the tuition 
and fees of the pupils at a private 
school begun on the strength of a 
contract by the state to do so would 
be an appropriation to that school.” 

The Court distinguished Everson 
v. Board of Education, 330 US. 1, 
by assuming the soundness of its 
rationale, but by saying that the 
furnishing of transportation to pu- 
pils in a private or sectarian school 
was far different from paying tui- 
tion and institutional fees, which go 
directly to the institution and “are 
its very life blood”. 

To sustain the appropriation, the 
Court concluded, “would mean that 
by like appropriations the general 
assembly might divert public funds 
to the support of a system of private 
schools which the constitution now 
forbids. If that be a desirable end, 
it should be accomplished by amend: 
ing our constitution . . . It should 
not be done by judicial legislation.” 

(Almond v. Day, Supreme Court of 

Appeals of Virginia, November 7, 

1955, Eggleston, J., 89 S.E. 2d 851.) 


Constitutional Law .. . 
Smith Act 


=" The Court of Appeals for the 
Fourth Circuit has approved a cot 
viction under the membership clause 
of the Smith Act, 18 U.S.C.A. §2585, 
holding that provision of the Act 
constitutional. 
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This was the first appellate-level 
consideration of the membership 
provision of the Act, which makes it 
a punishable offense to become or 
remain a member of a group advo- 
cating the overthrow of the Govern- 
ment by force and violence, while 
knowing the purposes of the organ- 
ization. 

The Court turned down an argu- 
ment that this section of the statute 
was unconstitutional because it per- 
mitted “guilt by association”. The 
Court found that the trial judge had 
carefully instructed the jury not to 
convict on the basis of the defend- 
ant’s membership in the Communist 
Party (which was admitted), but 
only on a finding that the defendant 
knew the purposes of the Party. 

The membership clause of the 
Smith Act, the Court declared, is 
“nothing more or less than a statute 
denouncing and making criminal a 
conspiracy to overthrow the Govern- 
ment by force and violence’’. By thus 
reasoning, it found applicable the 
Dennis case, 341 U.S. 494, where the 
Supreme Court affirmed a convic- 
tion for conspiracy to violate the 
other sections of the Act. 

The defendant also argued that 
Section 4(f) of the Subversive Ac- 
tivities Control Act of 1950, 50 
U.S.C.A. §783 (f), blocked his con- 
viction. That section provides that 
“neither the holding of office nor 
membership in any Communist or- 
ganization by any person shall con- 
stitute per se a violation of . . . any 
other criminal statute”. 

The Court rejected this position 
by declaring that the purpose of this 
provision was to insure the enforce- 
ability of the registration provisions 
of the Act by making the privilege 
against self-incrimination unavail- 
able as a defense to failure to regis- 
ter, which the Act requires of Com- 
munist organizations. And, here 
again, the Court emphasized that 
the conviction was not for mere 
membership, but for membership 
with a knowledge of the criminal 
Purposes of the organization. This, 


it said, was not exempted by the Act. 


(Scales v. U.S., United States Court 
of Appeals, Fourth Circuit, November 
7, 1955, Parker, C.J.) 


Courts... 
dissenting opinions 


= Dissenting judges who wish their 
opinions published in state reports 
may have to learn a lesson from the 
Supreme Court of Pennsylvania. 
The Court has held that the publi- 
cation of a dissenting opinion of one 
of its members may be refused if the 
opinion is not filed in accordance 
with rules of appellate court prac- 
tice. 

Dismissing a mandamus action by 
an associate justice to compel publi- 
cation of his dissenting opinion, the 
Court found two major faults with 
the opinion. 

First, the Court said, the opinion 
decided the case on its merits, where- 
as the Court’s majority opinion had 
dealt with the case as presenting no 
justiciable controversy. This made 
the dissenting opinion improper, the 
Court declared. In arguing this 
point, the justice had asserted that 
he had announced from the bench 
that he thought the case did present 
a justiciable controversy and that he 
had first joined in the Court’s ruling, 
and later dissented when he discov- 
ered that the contemplated test ac- 
tion was not going to be presented 
to the Court. 

The Court objected to the dis- 
senting opinion, moreover, because 
it had been filed after vacation and 
had not been circulated among the 
other members of the Court. The 
justice had actually filed his dissent 
after the Court adjourned for sum- 
mer vacation, but the Court’s opin- 
ion in the case was not issued until 
several months later. 

One justice, concurring in the re- 
sult, thought that the trouble with 
the Court’s publication rule was that 
there were no established “rules of 
appellate court practice” covering 
the situation. Noting that there are 
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different varieties of opinions, dis- 
senting and otherwise, he declared 
that an appellate court judge should 
have an absolute right to have an 
opinion filed and printed, whatever 
the label, if it were circulated and 
filed with the other opinions in a 
case. 


(Musmanno v. Eldredge, Supreme 
Court of Pennsylvania, May 25, 1955, 
rehearing denied June 13, 1955, per 
curiam, 382 Pa. 167, 114 A. 2d 511.) 


Criminal Law... 
bigamy 


=" The Supreme Court of New Jersey 
had refused to change its position, 
which is in accordance with the ma- 
jority view, that a guilty intent is 
not necessary to support a bigamy 
conviction. Accordingly, the Court, 
with one judge dissenting, has de- 
nied the appeal of a man who mar- 
ried after obtaining a Mexican di- 
vorce and was thereafter convicted 
of bigamy. 

New Jersey law is quite clear that 
a Mexican divorce decree of the 
so-called mail-order variety, where 
there is no domiciliary-based juris- 
diction, is wholly a nullity. Actually 
the defendant did not contradict 
this. His objection was that the trial 
judge had refused admittance to an 
exemplified copy of the Mexican 
decree. He declared that while this 
would not be evidence that he was 
legally divorced in New Jersey, it 
would be evidence tending to sup- 
port his defense that he acted in 
good faith and without intention of 
committing bigamy. 

The Court ruled, however, that 
bigamy was a statutory crime not 
requiring a criminal intent—or mens 
rea—and that ignorance or miscon- 
ception of the invalidity of the Mexi- 
can decree would be no defense in 
any case. The Court noted in an 
exhaustive examination of cases that 
this “strict liability” rule has been 
criticized since it may “harshly re- 
sult in the criminal conviction of 
persons who are not morally culp- 
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able”, but that the doctrine was 
justified as being “in fulfillment of 
the strong public policy in favor of 
marriage stability.” 

The dissenter thought that a final 
judgment of divorce should be a de- 
fense to bigamy, unless the invalidity 
or worthlessness of the decree had 
been brought home to the defend- 
ant. He remarked: “Mr. Average 
Citizen who, as he did here, submits 
to one of the major state depart- 
ments his application for a marriage 
license and sets forth therein in full 
that he was divorced by a Mexican 
divorce decree, giving its date and 
the court which granted it, has a 
right to assume he can utilize the 
very license issued by the state with- 
out going to jail for having done so.” 


(New Jersey v. De Meo, Supreme 
Court of New Jersey, November 14, 
1955, Jacobs, J., 118 A. 2d 1.) 


Criminal Law... 
conspiracy 


=" The Court of Appeals for the 
Fifth Circuit had refused to hold 
that the common law concept of the 
unity of husband and wife prevents 
spouses from committing the crime 
of conspiracy. 

The Court adopted the reasoning 
of the Court of Appeals for the Dis- 
trict of Columbia Circuit in Johnson 
v. U.S., 157 F. 2d 209, that the inter- 
est of society in repressing crime 
requires recognition of the “obvious 
fact that the relation of husband and 
wife does not prevent two persons 
from conspiring to commit an of- 
fense.” 

The Court noted that civil law 
had always viewed husband and wife 
as existing separately, and that in 
almost all common law states the 
marital-unity concept has been sev- 
ered by married women’s acts. 

There is diversity of opinion in 
the federal courts and among state 
jurisdictions as to whether a hus- 
band and wife can commit conspira- 
cy. Recently, in a case of first im- 
pression in the. state, the Supreme 
Court of Illinois ruled against the 
unity concept in JIlinois v. Martin, 
4 Ill. 2d 105, 122 N.E. 2d 245 (41 


A.B.A.J. 166; February, 1955). 
(Thompson v. U.S., United States 


Court of Appeals, Fifth Circuit, No- 
vember 18, 1955, Rives, J.) 


Immigration ... 
blood tests 


=" The Immigration Service’s use of 
blood tests with regard to Chinese 
seeking admission to the United 
States as children of citizens, when 
under the same circumstances blood 
tests would not be used for white 
persons, has been condemned by the 
United States District Court for the 
Southern District of New York as 
an unconstitutional discrimination 
based on race. 

The Court found that the policy 
of the immigration officials is to ap- 
ply blood tests to determine paterni- 
ty to all Chinese and to no whites. 
This is done to test the Chinese ap- 
plicant’s claim that he is the China- 
born child of a United States citizen. 
Although the Government claimed 
in its brief and affidavits that blood 
tests were required of all races in 
all cases where there were no birth 
certificates or other documents of 
identity, the Court noted that the 
Government had pointed to no in- 
stance where a white applicant for 
entrance had been subject to a blood 
test or a Chinese excused from one. 


The Court declared: 


They [the three Chinese applicants 
before the Court] made an affirmative 
showing of paternity that would have 
been sufficient but for the require- 
ment that they submit to blood tests. 
They have been excluded. Members 
of the white race in exactly the same 
position are admitted. The Chinese 
and white persons thus differently 
treated constitute a single class but for 
their color. The Chinese of this class 
are excluded and the whites admitted. 
That constitutes a deliberate strict en- 
forcement of the immigration laws in 
the case of Chinese and a deliberate 
loose one in the case of whites. ... 
such a practice violates the Constitu- 
tion. 


The Court accordingly granted 
the petitioners’ application for a 
writ of habeas corpus. 


(U.S. ex rel. Lee Kum Hoy v. 
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Shaughnessy, United States Distric; 
Court, Southern District of New York. 
August 8, 1955, Dimock, J., 133 F, 
Supp. 850.) 


Joint Tenancy... 
murderer’s rights 


® Disavowing a former contrary de. 
cision, the Supreme Court of Illinois 
has held that one joint tenant who 
murders the other is not entitled to 
the entire estate by virtue of sur. 
vivorship. The Court’s solution is to 
permit the murderer to retain his 
one-half interest as a tenant in com- 
mon with the decedent’s heir, and to 
impose a constructive trust on the 
property for the heir’s benefit. 

The Court felt that stare decisis 
did not preclude it from altering 
the state’s former rule. “The doc- 
trine of stare decisis’, it said, “is a 
salutary but not an inflexible rule 
furthering the practical administra- 
tion of justice.” Thus the Court re- 
jected application of the legal fiction 
that a joint tenant is seized of the 
whole estate by virtue of the original 
grant, and that the estate cannot be 
divested without violating the state's 
constitutional provisions against cor- 
ruption of blood or forfeiture of 
estate. 

The Court also noted that since 
1939 a state statute had precluded a 
murderer from inheriting by descent 
from his victim. While this provision 
would not govern a joint tenancy 
case, the Court declared, it did 
pointedly announce public policy. 

The Court concluded that one ol 
the implied conditions of a joint 
tenancy contract is that neither pat- 
ty will acquire the interest of the 
other by murder, and that when one 
murders the other, the essential four 
unities of a joint tenancy are de 
stroyed. Therefore, it said, the right 
of survivorship is destroyed. 


(Bradley v. Fox, Supreme Court of 
Illinois, September 23, 1955, rehearing 
denied November 21, 1955, Davis, J. 
129 N.E. 2d 699.) 


Military Law... 
applicability 

= Just two weeks after the Supreme 

Court decided U.S. ex rel. Toth ¥. 

Quarles, 76 S. Ct. 1 (42 A.B.A.J- 67; 
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January, 1956), the United States 
District Court for the District of 
Columbia found enough significance 
in the case on which to base a sweep- 
ing decision that no civilians are 
now amenable to trial by courts 
martial. 

The defendant, the wife of an 
airman stationed in England, had 
been convicted by a court martial for 
the murder of her husband. Civilians 
accompanying the Armed Forces 
abroad are subject to military law 
under Article 1 of the Uniform Code 
of Military Justice, 50 U.S.C.A. 
§551, which is a carry-over doctrine 
of long standing. 

In Toth the Supreme Court held 
unconstitutional a provision—new to 
military law when the Code was en- 
acted in 1950—that an ex-serviceman 
could be tried by a court martial for 
certain crimes committed while he 
was in the service. But the District 
Court viewed Toth as going beyond 
this. The decision “virtually turned 
inside out a great many earlier deci- 
sions”, the Court said. 

The significance of the Toth de- 
cision, the Court declared, was not 
that it was dealing with an ex- 
serviceman, but rather that a civil- 
ian was involved. “In short, the 
Supreme Court says a civilian is en- 
titled to a civilian trial’, the Court 
asserted. 

Accordingly, the Court granted 
the wife’s petition for writ of habeas 
corpus. 

(U.S. ex rel. Covert v. Reid, United 
States District Court, District of Co- 
lumbia, November 22, 1955, Tamm, 
J.) 


Segregation ... 
here and there 


* American courts seem to be deal- 
ing more and more with cases in- 
volving racial segregation. Here are 
five recent ones: 

Agreeing with the Court of Ap- 
peals for the Fourth Circuit in 
Dawson vy. Mayor and City Council, 
220 F. 2d 886 (41 A.B.A.J. 456; May, 
1955), the United States District 
Court for the Eastern District of 
Texas has declared that segregation 
In the use of public recreational fa- 


cilities is no longer constitutional. 

The plaintiffs charged that Beau- 
mont, Texas, officials had denied 
them the use of two municipally 
owned parks, in violation of a sec- 
tion of the Civil Rights Act, 28 
U.S.C.A. §1343 (3), solely because 
they were Negroes. The defendants 
conceded the right of the plaintiffs 
to use the facilities, but urged the 
Court to fashion a decree permitting 
use only under “reasonable regula- 
tions” which would permit segrega- 
tion as authorized by Texas law. 

But the Court would hear none 
of it. Adopting the view of the 
Fourth Circuit that the School Seg- 
regation Cases, 347 U.S. 483, struck 
down segregation in public recrea- 
tional facilities as well as in public 
education, the Court ordered a per- 
manent injunction to establish the 
plaintiffs’ right to “free and unre- 
stricted use and enjoyment” of the 
parks. 
(Fayson v. Beard, United States 
District Court, Eastern District of Tex- 
as, September 7, 1955, Cecil, J., 134 
F. Supp. 379.) 
=" An attempt to limit the effect of 
the School Segregation Cases to pri- 
mary and secondary public educa- 
tion has been turned down by the 
United States District Court for the 
Middle District of North Carolina. 

The University of North Carolina 
had denied admission to its under- 
graduate schools to three Negroes 
solely because of their race. The 
position of the University trustees 
was that the state had spent “mil- 
lions of dollars in providing ade- 
quate and equal educational facili- 
ties” at the college undergraduate 
level, and that Negroes could attend 
those schools rather than the Uni- 
versity. The University does, how- 
ever, admit Negroes for graduate 
and professional studies not offered 
at a Negro college in the state. 

The legal position of the trustees 
was that the School Segregation 
Cases outlaw racial segregation only 
in the lower schools and did not 
decide the college and university 
question. 

The Court was unimpressed by 
this argument. Conceding that the 


What's New in the Law 


decision of the Supreme Court nec- 
essarily was limited to the facts be- 
fore it, the Court declared that the 
reasoning of the case was just as ap- 
plicable, if not more so, to higher 
education. “Indeed it is fair to say 
that [the bases of the decision] ap- 
ply with greater force to students of 
mature age in the concluding years 
of their formal education as they 
are about to engage in the serious 
business of adult life,” the Court 
said. 


(Frazier v. Board of Trustees, 
United States District Court, Middle 
District of North Carolina, September 
16, 1955, Soper, J., 134 F. Supp 589.) 

=" In Texas there was a suit for an 
injunction to restrain the use of 
public funds by a school district op- 
erating an integrated school for the 
first six grades. The plaintiffs also 
asked for a declaratory judgment 
that Texas constitutional and statu- 
tory provisions providing for segre- 
gated schools were valid. 

The Supreme Court of Texas had 
little difficulty in affirming the lower 
court’s denial of the injunction, but 
ran into some complexity in deter- 
mining just how much of the Con- 
stitution and statutes to declare 
invalid. 

The Texas Constitution provides: 
“Separate schools shall be provided 
for the white and colored children, 
and impartial provisions shall be 
made for both.” The Court deter- 
mined that it was obvious that the 
first part of this sentence had to go, 
but it decided that the second part 
should be allowed to stand in order 
to retain its safeguard for students 
in schools not yet integrated. 

In dealing with the state’s founda- 
tion school program act, the Court 
read sections providing for the sepa- 
rate allotment of teachers and funds 
as being simply a measure to insure 
equal teacher-pupil load in and sup- 
port to both white and colored 
schools. Therefore, it ruled, the stat- 
utory provisions could stand, since 
under this interpretation a school 
district was not precluded from us- 
ing teachers or funds in an inte- 
grated school. Only the provisions 
reiterating the constitutional man- 
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What's New in the Law 


date of segregation were declared 
invalid. 

(McKinney v. Blankenship, Su- 
preme Court of Texas, October 12, 
1955, Brewster, J., 282 S.W. 2d 691.) 

®" North Carolina may have dis- 
covered an administrative device 
useful in delaying integration, as 
pointed out by the Court of Appeals 
for the Fourth Circuit. 

In 1955 North Carolina enacted 
a statute providing for the enroll- 
ment by boards of education of 
children applying for school admis- 
sion. The statute also sets up a board 
hearing procedure and judicial ap- 
peal for any child whose admission 
to a public school has been denied. 

Thus, the Court said, there is pro- 
vided an available administrative 
procedure for Negro children com- 
batting segregation, and, continued 
the Court, nothing could be clearer 
than the doctrine that courts will 
not grant relief until administrative 
remedies have been exhausted. 

The Court accordingly remanded 
the action, which was for an injunc- 
tion permitting Negro children to 
attend a white school, with direc- 
tions to the district court to stay 
proceedings pending the exhaustion 
of administrative remedies. 


(Carson v. Board of Education, 
United States Court of Appeals, 
Fourth Circuit, December 1, 1955, per 
curiam.) 

*" A case involving reverse racial 
discrimination has been decided by 
a New York Court. A white woman 
and her Negro husband were refused 
lodging at a hotel, and they both 
sued for damages under the state’s 
civil rights law. 

Deciding that the Negro husband 
was entitled to damages was easy, 
but if the white wife was discrimi- 
nated against because of her color, 
did she have an action? 

The Court ruled that the modern 
and enlightened view of the applica- 
tion of discrimination statutes was 


that discrimination could be a dou- 
ble-edged sword. The Court noted 
that the New York statute spoke of 
discrimination against “any person” 
by reason of race, color or religion, 
and it placed emphasis on the stat- 
ute’s prohibition of discriminatory 
practices employed either “directly 
or indirectly”. 

“To all but the naive,” the Court 
remarked, “it is clear that a white 
woman may be the butt of a racial 
discrimination because she has elec- 
ted to marry a Negro.” The Court 
declared that it was convinced that 
each of the parties was rejected be- 
cause of his respective color. This 
violated the statute, it continued, 
because the law looks with favor 
upon marriage “and New York does 
not frown upon an interracial mar- 
riage”. 

(Hobson v. York Studios, Inc., 
Municipal Court of the City of New 
York, Borough of Manhattan, Octo- 
ber 18, 1955, Wahl, J., 145 N.Y. S. 2d 
162.) 


Trusts... 
deviations 


#® An Ohio common pleas court has 
permitted a deviation in the use of 
three trust funds administered for 
the benefit of the Cleveland Muse- 
um of Art. The deviation allows the 
funds to be used for the construction 
of additional space and improve- 
ment of existing facilities, whereas 
the original purposes of the trusts 
were the acquisition of works of art. 

The Court applied the Restate- 
ment of Trusts rule that a deviation 
will be permitted where “owing to 
circumstances not known to the set- 
tlor and not anticipated by him, 
compliance would defeat or substan- 
tially impair the accomplishment of 
the purposes of the trust”. 

All the trusts, the Court said, man- 
ifested a clear intention to give 
Cleveland “a truly great art muse- 
um”. At the time of establishment 
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of the trusts, the Court continued, 
this was best effected by setting aside 
funds for the acquisition of objects 
of art. 

But now, the Court declared, the 
museum’s problem was not one of 
things to display, but space for dis. 
play. Under these circumstances, the 
Court asserted that it was proper to 
inquire what the settlors would now 
do. And the Court felt it had no hesi- 
tancy in saying that they would will. 
ingly deviate to permit the trust 
income to be used for building 
expansion. 


(Cleveland Museum of Art v. 0’ 
Neill, Court of Common Pleas of 
Ohio, Cuyahoga County, April 12, 
1955, Lybarger, J., 129 N.E. 2d 669.) 


What’s Happened Since ... 


"= On November 7, 1955, the Su- 
preme Court of the United States: 
DENIED CERTIORARI in Toft v. 
Ketchum, 113 A. 2d 671, 114 A. 2d 
863 (41 A.B.A.J. 743; August, 1955), 
leaving in effect the decision of the 
Supreme Court of New Jersey that 
the filing of charges against an attor- 
ney with an ethics and grievance 
committee is privileged and that no 
subsequent action lies in favor of 
the attorney for malicious prosecu- 
tion. 
" On December 5, 1955, the Su- 
preme Court of the United States: 
AFFIRMED (without opinion) Un- 
ion Trust Company v. U.S., 221 F. 
2d 62, leaving in effect the decision 
of the Court of Appeals for the Dis- 
trict of Columbia Circuit, which had 
in turn affirmed the decision of the 
United States District Court for the 
District of Columbia, 113 F. Supp. 80 
(39 A.B.A.J. 829; September, 1953), 
that the United States is not shielded 
by the discretionary functions provi 
sion of the Federal Tort Claims Act 
from liability for injuries resulting 
from Government employees’ negli 
gence in regulating air traffic at 4 
Government airport. 
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Activities of Sections 


« In order to give our new readers a quick grasp of the work of the Association’s 
seventeen Sections, we publish the following substantial but brief resumes of the 
scope and functions of each Section. The account of the Junior Bar Conference 
appears under the title “Our Younger Lawyers” on page 177. Much of the Asso- 
ciation’s most valuable work is done by the Sections, 





SECTION OF 
ADMINISTRATIVE LAW 


* The Section of Administrative 
Law was created in 1945 as successor 
to the Special Committee on Admin- 
istrative Law, which had been pri- 
marily responsible for the drafting 
and enactment of the Federal Ad- 
ministrative Procedure Act. This 
Act is “a bill of rights for the hun- 
dreds of thousands of Americans 
whose affairs are controlled or reg- 
ulated one way or another by agen- 
cies of the Federal Government”. 

The Section has general authority 
to preserve the gains made by the 
adoption of that Act and to develop 
and seek adoption of improvements 
thereof. 

The Section is primarily interested 
in the procedural and operational 
aspects of administrative law rather 
than in the substantive aspects of 
administrative regulation. It strives 
(0 maintain unbroken contact with 
our democratic tradition of a gov- 
fmment of divided powers under 
law. Its main concern is the improve- 
ment of ‘administrative justice”. 

The Section studies and makes 
‘commendations on such subjects 
% the organization of administra- 
tive agencies in their adjudicatory 
and rule-making functions; hearing 
Procedures; statutory protection for 
those who rely on administrative 
tulings; the availability, procedure 
and scope of judicial review of agen- 
‘Y action; standards on admission 
© administrative practice and rep- 
‘sentation before agencies. Thus, 


the Section deals with a field which 
touches the professional activity of 
every lawyer. 

Through the work of the Section, 
the general practitioner can find 
practical help in his dealing with 
administrative agencies. The ad- 
ministrative practitioner can benefit 
from the broader scope of its work. 

The Section membership partici- 
pates in its work through thirty-five 
active committees. The committees 
fall within three groups: those on 
particular federal agencies or activi- 
ties, on particular legislation or 
proposals, and general and miscel- 
laneous committees, including the 
National Committee, which  co- 
ordinates the work of other commit- 
tees on legislative proposals. 

In the past, the Section has suc- 
cessfully opposed piecemeal exemp- 
tions from the Administrative Pro- 
cedure Act which would cripple its 
effectiveness. It has pushed correc- 
tive legislation. It has furthered 
governmental re-examination of ad- 
ministrative procedures. In 1954, it 
helped secure judicial review of de- 
cisions by government contracting 
officers. 

The current work of the Section 
includes an intensive study of the 
Reports of the Hoover Commission 
and its Task Force on Legal Services 
and Procedures, on which it will 
make recommendations to the Asso- 
ciation at the 1956 Mid-Year Meet- 
ing. It is actively concerned with 
such problems as the recruitment, 
qualifications and removal from the 
possibility of agency influence of 





hearing examiners; protection for 
those who rely on administrative 
rulings; the standards for admission 
to practice before administrative 
agencies; and those statutory and 
administrative rules which have the 
effect of limiting the rights of citi- 
zens in adminstrative proceedings 
by restrictions on attorneys’ fees. It 
is currently engaged in sponsoring 
legislation to provide for hearings 
in visa cases and opposing enact- 
ment of legislation to authorize im- 
pounding of mail without adequate 
safeguards. 

The Administrative Law Bulletin, 
published periodically for Section 
members, is a unique and invaluable 
collection of developments in the 
field, including legislative, judicial 
and administrative developments 
and Section Committee reports. 


SECTION OF 
ANTITRUST LAW 


" The Section of Antitrust Law 
deals with antitrust matters in all 
fields of the law. It endeavors to 
promote better legislation and a 
clearer understanding of the scope, 
requirements, judicial construction 
and administrative objectives of 
the antitrust laws with regard to 
corporations, co-operatives, trade as- 
sociations, the Federal Trade Com- 
mission, and matters related to pat- 
ents and trademarks. The Section 
publishes its proceedings at Section 
meetings for distribution to Section 
members. 

The Section will hold its Spring 
Meeting at the Mayflower Hotel, 
Washington, D.C., on April 5 and 6. 
A dinner will be held at that hotel 
the evening of April 5. A large 
number of government officials are 
expected to attend. On April 6, a 
progam will be presented by the 
Clayton Act Committee of the Sec- 
tion. Eight speakers, drawn from 
government and private practice, 
will discuss questions of current in- 
terest having to do with various 
facets of the Clayton Act. 

The Section’s semi-annual publi- 
cation, which appeared in Novem- 
ber, has been enthusiastically re- 
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Activities of Sections 


ceived. It was the largest of the 
Section’s publications to date and 
included, in addition to the proceed- 
ings at the Philadelphia meeting, a 
reprint of an excellent article by 
the Federal Trade Commission's 
General Counsel, a review by Thom- 
as E. Sunderland of anti-trust de- 
velopments during the year ending 
July, 1955, and a timely report of 
the Section’s Subcommittee on Subsi- 
diaries in Foreign Trade. The book 
also contains nine articles dealing 
with the Report of the Attorney 
General’s National Committee. 

The Section’s present chairman, 
Fred E. Fuller, drew heavily on the 
newer members of the Section in 
making appointments to the Sec- 
tion’s nine committees. More than 
one hundred members of the Sec- 
tion are serving on its various com- 
mittees. 


SECTION OF 

BAR ACTIVITIES 

®" The Section of Bar Activities is 

the normal channel for communica- 

tion between the 1500 state and local 

bar associations in this nation and 
the American Bar Association. 

Its primary purpose is to support 
the efforts of the organized Bar. 

Its aim is to do whatever will as- 
sist state and local bar associations 
in collecting and disseminating in- 
formation in those areas of activity 
which are engaging the attention of 
lawyers throughout the nation and 
placing before the American Bar As- 
sociation those of national scope. 

This Section started the ball roll- 
ing for state bar integration, public 
relations through the press and ra- 
dio, judicial councils, co-ordination 
of bar activities, regional meetings, 
conferences of bar association offi- 
cers and many other projects of the 
American Bar Association now han- 
dled by Special Committees. 

Currently this Section is respon- 
sible for the Awards of Merit made 
each year to state and local bar as- 
sociations for outstanding work by 
such associations. It has committees 
on the economic condition of the 
Bar and law office management. 

It is represented on the Commit- 


tee on Continuing Legal Education 
of the American Law Institute. 

The Coordinator ad Public Rela- 
tions Bulletin grew out of the work 
of this Section. 

With the facilities now available 
to the American Bar Association at 
the new American Bar Center, this 
Section has an unlimited opportu- 
nity to fulfill its role as a liason 
agent between the American Bar As- 
sociation and all the state and local 
bar organizations and to make more 
effective the work of the organized 
Bar, to the end that all bar associa- 
tions of the country may present a 
common front in attacking the prob- 
lems which confront the legal pro- 
fession today. 

Most of us are willing to do some- 
thing for our profession when it is 
brought to our attention that there 
is need for some activities along this 
line. That is why the Bar Activities 
Section is so important to the Amer- 
ican Bar Association. It is constantly 
and continually bringing to the at- 
tention of the members of the Sec- 
tion and of the Bar generally, needs 
of the legal profession. A glance at 
some of the programs for the past 
several years will certainly bear out 
this statement. We have had excel- 
lent speakers on a variety of sub- 
jects, some of these with the follow- 
ing titles: Medico-Legal Problems 
and Inter-Professional Agreements; 
Disciplinary Procedures; Modern 
Trends in Expert Medical Testi- 
mony; How To Make Your Law 
Practice Pay; Public Relations Be- 
tween the Bar and Lay Groups; 
Ethics and Unauthorized Practice; 
Lawyers and the Fifth Amendment. 

It is impossible to estimate the in- 
fluence that the programs of the 
Bar Activities Section have had on 
the state and local bar associations 
throughout the country. Even in the 
smallest bar organization, many of 
its activities can be traced back to a 
beginning in the Bar Activities Sec- 
tion. It has been properly stated that 
this is not one of the so-called “bread 
and butter” sections of the Ameri- 
can Bar Association. It is submitted, 
however, that by bringing about bet- 
ter public relations with the Bar and 
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more profession-conscious members 
of the Bar, this Section is indirectly 
responsible for a lot of “bread and 
butter”. 

This Section has always directed 
its efforts toward improving the con. 
dition of the individual lawyer 
throughout the nation, regardless of 
the particular field of his practice, 
The public generally is not con. 
cerned with a particular field of 
practice. The public makes its ap. 
praisal of lawyers on the basis of 
those things which are definitely 
within the scope of activity of this 
Section. 

The officers of this Section are in 
hearty accord with the words of the 
late Theodore Roosevelt, “Every 
man owes some of his time to the 
upbuilding of the profession to 
which he belongs”. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


® This Section has conducted half- 
day meetings on the subject of credi- 
tor rights at the Regional Meetings 
in October in St. Paul and in No- 
vember in New Orleans. It wiil con- 
duct such a session at the Regional 
Meeting in Hartford in April on the 
subject of closely held corporations. 
Members of active committees ol 
this Section who have devoted them- 
selves to thorough study of the prob- 
lems discussed have served as panel 
members in the two meetings held 
last fall and will serve in the meeting 
to be held in April. A transcript of 
the panel discussions at St. Paul and 
New Orleans will be presented in 
the January issue of the quarterly 
publication of the Section, The 
Business Lawyer, which is sent to 
every member of the Section. 
The November issue of The Bust- 
ness Lawyer was devoted to a com 
plete transcript of the proceedings 
of the three half-day sessions of the 
Section at the Annual Meeting o 
the Association in Philadelphia in 
August. Those members of the Sec- 
tion who did not attend are thus 
afforded an opportunity to benefit 
from the arduous work devoted to 
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the preparation for these sessions. 
The November issue of The Busi- 
ness Lawyer was mailed to every 
member of the Section in good 
standing at the end of November, 
but those who paid the small $3.00 
annual dues of the Section and thus 
in addition to their American Bar 
membership have qualified as mem- 
bers in good standing of the Section 
for this current year will receive 
copies of the November, as well as 
the January issue of The Business 
Lawyer as long as they last. 

The semi-annual meeting of the 
Council of the Section and the 
chairmen of its committees will be 
held in Chicago on Sunday, February 
19, at the Edgewater Beach Hotel 
immediately preceding the conven- 
ing of the Midyear Meeting of the 
House of Delegates and the conduct- 
ing of other midwinter activities of 
the Association. Interim reports of 
the committee activities and inter- 
esting articles with reference thereto 
will appear in the issues of The 
Business Lawyer next fall. 

The Committee on Corporate 
Laws has sponsored the Model Busi- 
ness Corporation Act and in this 
connection has recently rendered 
invaluable aid to those who have 
recently recodified the Business Cor- 
poration Laws of several states. The 
Committee on Non-Profit Corpora- 
tions has under study current pro- 
visions of its Model Act. The Com- 
mittee on Partnerships expects to 
present during the year in The 
Business Lawyer suggested forms for 
general partnerships, professional 
partnerships and partnerships in oil 
and mining ventures. 

In succeeding columns of the 
JournaL, we hope to present a simi- 
larly brief report on the activities 
of more than thirty other commit- 
tees which are active in fields of 
great interest to lawyers whose prac- 
tice involves any of the numerous 
fields of law embraced within the 
very broad and general sector cov- 
cred by the name of this Section. 


SECTION OF 
CRIMINAL LAW 
" The Section of Criminal Law be- 


came a dues-paying Section only last 
year, thus formalizing its member- 
ship rolls for the first time. Tradi- 
tionally, this Section’s work has been 
supported by Association members 
whose “bread and butter” interests 
centered elsewhere. Most of its ma- 
jor projects have concerned issues 
somewhat removed from practice at 
defense counsel’s table in the crim- 
inal courts. 

Efforts are now being made to 
serve the defense Bar more directly. 
Annual Meeting programs have in- 
cluded more “workshop” and dem- 
onstration sessions; a new Commit- 
tee on Defense Procedure and Tactics 
has been organized; and the Section 
has sponsored programs of practical 
value at several recent regional 
meetings. Lawyers whose practice 
includes defense work are especially 
urged to ‘associate themselves with 
the Section and to share in its activi- 
ties. 

Criminal law has been termed 
“the orphan of American jurispru- 
dence”. Yet the administration of 
criminal justice constitutes the larg- 
est volume of work in all courts, 
local, state and federal. Public atti- 
tudes towards Bench and Bar are 
principally determined by observa- 
tion of the criminal courts, where 
popular interest centers. 

Thus the Section has always at- 
tracted the interest and support of 
men dedicated in a high degree to 
public service. Its achievements have 
been predominantly service to the 
profession and the nation, rather 
than direct benefits to its own mem- 
bers. 

As is characteristic of endeavors 
pro bono publico, Section projects 
have sometimes matured slowly and 
have often undergone transmuta- 
tions in the process. But the record 
of achievements traceable in whole 
or in part to the Section of Criminal 
Law is impressive. Section interest 
in the court-martial system during 
and after World War II led to the 
appointment of the special Vander- 
bilt Committee, which figured prom- 
inently in the development of the 
present Uniform Code of Military 
Justice, Section deliberations on the 
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propiem ot bringing war criminals 
to justice, long before VE and VJ 
days, foreshadowed the pattern of 
the Nuremburg and Tokyo trials 
with surprising accuracy. 

Pioneering efforts with regard to 
the handling of juvenile offenders 
led to the development of the Youth 
Authority Act, under the auspices 
of the American Law Institute, and 
its adoption in numerous jurisdic- 
tions. Section criticisms of inadequa- 
cies and inequities in the general 
body of criminal law applicable to 
the several states played a part in 
launching the vast Model Penal 
Code project now being carried on 
by the A.L.I. And Section delibera- 
tions helped launch the Federal 
Rules of Criminal Procedure draft- 
ing committee. 

The Association’s vigorous Traf- 
fic Court Program and Traffic Court 
Institutes trace their origin to Sec- 
tion concern with the shortcomings 
of inferior court procedures; the 
special Donnell Committee on pro- 
fessional responsibilities with re- 
spect to crime was appointed at the 
instigation of the Section; and a 
1951 Section study session on indi- 
vidual rights as affected by national 
security eventually led to the ap- 
pointment of the special Seymour 
Committee to conduct further in- 
quiries into that subject. 

When Senator Kefauver began his 
exposé of organized crime, the Sec- 
tion co-operated from the outset. 
The special Patterson Commission, 
headed by Section chairman Walter 
P. Armstrong, Jr., after Judge Pat- 
terson’s death, aided in the prepa- 
ration and promulgation of twenty- 
three federal statutory measures; the 
Commission also divided the prepa- 
ration (in co-operation with the 
A..L. I., the Commissioners on Uni- 
form State Laws and others) of six 
model state crime bills, several of 
which have since been enacted by 
one or more states. 

Early in 1953, when the commit- 
tee directing the Association’s new 
Research Center was casting about 
for suitable research projects, the 
Section came forward with its lofti- 
est aspiration. It proposed a full ap- 
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praisal of the principles and stand- 
ards controlling the administration 
of criminal justice in the United 
States, as the Foundation’s first ma- 
jor undertaking. Such a study, long 
deferred and much needed, is now 
actually under way. 

The Section is following develop- 
ments resulting from the Durham 
case, which proposed a revised test 
for mental competency in criminal 
trials, with great interest. A proposal 
by Judge Sobeloff to permit appel- 
late review of federal court sen- 
tences, pending in Congress in the 
form of proposed legislation, has 
Section approval and will be sub- 
mitted to the House of Delegates in 
February. A joint American Medi- 
cal Association-American Bar Asso- 
ciation study of the narcotic drug 
problem, initiated and sponsored by 
the Section, is just getting started. 
And the Section’s newest committee, 
on Lawyers and Organized Crime 
is recruiting members. 


SECTION OF 
INSURANCE LAW 


®" Consistent growth and significant 
contribution to the American legal, 
business, governmental and _ social 
communities have characterized the 
Section of Insurance Law since its 
organization in 1933. With only sev- 
eral hundred members and _ four 
committees in 1933 the Section now 
has almost five thousand members 
and eighteen committees. 

The purpose of the Section is to 
promote the development of the law 
of insurance in all of its branches, 
to stimulate and extend this field of 
the law, to co-operate in obtaining 
uniformity and intelligent interpre- 
tation of insurance law with respect 
to both legislation and administra- 
tion and to simplify and improve 
the application of justice in insur- 
ance law. The organization and ac- 
tivities of the Section reflect these 
purposes and contemplate the broad 
latitude that makes this Section of 
such particular interest to most 
members of the Bar. 

Membership in the Section is in 
no way limited to lawyers who have 


‘ 


what might be described as an ‘ in- 


surance practice”. The fact is that 
many lawyers have found that this 
Section best encompasses the prob- 
lems that confront the lawyer in the 
general practice. While members of 
the Section may read papers at the 
Annual Meeting and at Regional 
Meetings which are devoted to sub- 
jects in which they have made orig- 
inal research, the subjects discussed 
are within the area of current legal 
controversy. The Proceedings of the 
Section contain sound, usable ma- 
terial prepared by lawyers with vast 
experience in the subject discussed. 
The Proceedings is a welcome tool 
to be used in the solution of many 
problems. 

Some members of the Section are 
trial specialists. Legal-medical pan- 
els and trial tactics panels have in- 
creased in popularity to the extent 
that such panels are not only fea- 
tured at the Association’s Annual 
Meeting, but they are also present- 
ed at various regional meetings. The 
response to these panels has been 
excellent and, again, the lawyer in 
general practice has an opportunity 
to hear some of the nation’s best- 
known trial lawyers and physicians 
discuss problems which confront all 
trial lawyers in connection with the 
settlement of litigation. A record is 
made of these panel presentations 
and they, too, are incorporated in 
the Proceedings. 

Perhaps the most significant con- 
tribution by members of the Sec- 
tion has been the preparation of 
annotations on the New York Stan- 
dard Fire Insurance Policy, the Au- 
tomobile Insurance Policy and the 
Workmen’s Compensation Policy. 
These annotations are bound vol- 
umes, source material not only for 
the lawyer in general practice but 
also for those who have a special- 
ized practice—banking, insurance, or 
manufacturing. There probably is 
not a man, woman or child today 
who does not have a direct or indi- 
rect interest in the contents or in- 
terpretation of an insurance con- 
tract and it is difficult to imagine 
a lawyer who is not called on from 
time to time to answer a client’s 
question with respect to an_ insur- 
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ance contract. Such a contract may 
well describe the client’s future soly. 
ency or the well being of the ¢ij. 
ent’s family. 

Insurance company legal execu. 
tives have also found that the Sec. 
tion offers an excellent forum for 
the discussion of insurance cover. 
ages and policy considerations. 

Participation in Section affairs by 
governmental officials —_(attorneys 
general, insurance commissioners, 
revenue officials and judges) is rec- 
ognition that the Section is consid- 
ering worthwhile matters and js 
contributing useful ideas. Certainly, 
some of these matters are consid. 
ered to the extent that new areas of 
uniformity, understanding, regula. 
tion and supervision result. 

The Section of Insurance Law has 
a worthy tradition, its members work 
together in the best interest of the 
Bar. It is a working section with new 
and old members alike encouraged 
to participate in the Section’s nu- 
merous and broad activities. Its 
growth and continuing attraction to 
members of the American Bar As- 
sociation can only be most satisly- 
ing to Section members and to those 
other members of the American Bar 
Association who first recognized that 
insurance did merit a_ particular 
place within the framework of the 
Association. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


® The Section of International and 
Comparative Law, founded in 1933 
under the leadership of the late 
Dean John H. Wigmore, has be- 
come increasingly more important 
to the practicing lawyer in this era 
of expanding international trade 
and investment. 

The work of the Section is carried 
on by more than forty committees 
which aid lawyers in keeping up 
with questions of public and private 
international law and comparative 
law. Section committees deal with 
such subjects as the handling of wat 
claims, relations between the execu: 
tive and legislative branches of the 





gover! 
tional 
ments) 
of fis! 
comm! 
energy 
trade | 
so con 
law, al 
tlemen 
Oth 
bar as: 
abroad 
change 
judicia 
the cot 
rent ac 
A spec 
present 
United 
The 
analyze 
Latin 
and F; 
the ter 
include 
laws of 
reports 
the der 
fields ¢ 
value t 
The 
of Inte 
Law, a 
tains a 
of the 
ings of 
text of 
those g 
lication 
Various 
and for 
uable ¢ 
ver hav: 
annual 
can Lay 
report 
levelop 
Americ: 
the pre 
Matters 
Law, t] 
Brazilia: 
the Inte 
changes 
tty La 
bility ce 
changes 









































may 
soly- 
a 


<eCU- 

Sec. 
| for 
over: 


rs by 
meys 
ners, 
; Tec: 
mnsid- 
id is 
ainly, 
ynsid- 
as ol 
-gula- 


w has 
work 
yf the 
h new 
raged 
's nu 
3. Its 
ion to 
ir As- 
atisfy- 
those 
n Bar 
d that 
icular 
of the 


IN OF 
, AND 
LAW 


al and 
n 1933 
e late 
as be- 
yortant 
his era 

trade 


carried 
mittees 
ng up 
private 
arative 
1 with 
of wal 
execu- 
of the 


government (including  constitu- 
tional aspects of international agree- 
ments), international legal aspects 
of fisheries and territorial waters, 
communications, control of atomic 
energy, copyrights, double taxation, 
trade regulation, transportation. Al- 
so considered are foreign economic 
law, and procedures for peaceful set- 
tlement of international disputes. 

Other committees co-operate with 
bar associations in this country and 
abroad in the promotion of inter- 
change of jurists and international 
judicial co-operation, and consider 
the constitutional structure and cur- 
rent activities of the United Nations. 
A special committee is studying the 
present proposal to revise the 
United Nations Charter. 

The Comparative Law Division 
analyzes and compares the law of 
Latin America, Europe, the Near 
and Far East. The membership of 
the ten committees of this division 
includes many authorities on the 
laws of these areas and the annual 
reports usually contain reviews of 
the development of these particular 
fields of law and are of practical 
value to lawyers. 

The Proceedings of the Section 
of International and Comparative 
Law, an annual publication, con- 
tains a summary of the proceedings 
of the midyear and annual meet- 
ings of the Section, including the 
text of the addresses given before 
those groups. In addition, this pub- 
lication contains the reports of the 
various committees of the Section 
and for this reason serves as a val- 
uable guide to the practicing law- 
\er having interests abroad. The last 
anual report of the Latin Ameri- 
aan Law Committee is typical. That 
‘eport discussed a wide variety of 
levelopments in the law of Latin 
America which took place during 
the preceding year, including such 
matters as the Argentine Investment 
law, the Cardcas Conference, the 
brazilian Exchange Control Law, 
the Inter-American Bar Conference, 
thanges in the Cuban Real Prop- 
ty Law, operation of limited lia- 
bility companies in Colombia and 
thanges in the Mexican income tax 


law. 

The Committee on International 
Double Taxation, which is composed 
of international tax experts, pre- 
sents an annual report containing 
information which is of the great- 
est practical importance in the con- 
duct of foreign business. The most 
recent report of this committee con- 
tained a detailed summary of the 
income, estate, and gift tax conven- 
tions with Japan which were signed 
on April 16, 1954. 

The Committee on International 
Law in the Courts of the United 
States presents an annual summary 
of cases involving international law 
in the courts of the United States 
of special interest to practicing law- 
yers. 

The Section provides lawyers with 
the opportunity to obtain informa- 
tion which they should find useful 
in solving their everyday problems 
and, as leaders of the community, 
in keeping abreast of the growth 
of international law. 


SECTION OF 
JUDICIAL ADMINISTRATION 


=" The Section of Judicial Adminis- 
tration, as its name indicates, devotes 
its activities to one of the most im- 
portant purposes of the American 
Bar Association, namely, the im- 
provement of the administration of 
justice. Because of the nature of its 
work, many of the members of the 
Section are judges of federal or state 
courts, while others are practicing 
lawyers or law teachers. The Section 
feels that all three groups must be 
represented in order to achieve its 
objectives. 

The Section carries on its activi- 
ties in three different channels. First, 
it conducts programs at the Annual 
and Regional Meetings of the Asso- 
ciation, consisting of speeches and 
informal discussions by prominent 
persons interested in the aims of the 
Section. The purpose of these dis- 
cussions is to inspire the work of the 
members and others as well as to 
help direct it into proper channels. 
Second, the Section appoints com- 
mittees for study of specific subjects. 
For example, this year there is a 
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Committee on Appellate Practice 
and Procedure, the Chairman of 
which is Chief Justice Arthur T. 
Vanderbilt of New Jersey, for the 
purpose of endeavoring to study 
methods of simplifying appellate 
procedure and eliminating appellate 
delays. Another committee is study- 
ing the subject of impartial medical 
testimony and the methods by which 
its use may be brought about. This 
committee is headed by Presiding 
Justice David W. Peck, of the Ap- 
pellate Division, First Department, 
of the Supreme Court of New York, 
who has been a pioneer in introduc- 
ing such a system in New York City. 
Another committee is studying the 
procedure for adjudication and 
commitment of incompetent per- 
sons, with a view to devising im- 
provements in procedure and pre- 
paring a model act. This committee 
is headed by Thomas Gillespie 
Walsh, Chairman of the Mental 
Health Commission of the District 
of Columbia. Still another commit- 
tee deals with the subject of family 
courts; it is headed by Judge Paul 
Alexander, of Toledo, Ohio, whose 
work in this field is well known. 
Other similar subjects are being 
actively investigated and studied by 
other committees. The third activity 
of the Section consists of appointing 
state committees in every state of 
the Union and the District of Co- 
lumbia. These state committees con- 
stitute a very vital part of the Sec- 
tion organization. Their function. is 
to endeavor to advance the objec- 
tives of the Section within their re- 
spective jurisdictions. They do so by 
acquainting the local Bench and 
Bar with the aims of the Section, 
and by co-operating with state, 
county and city bar associations in 
reaching the various goals. These 
committees are the workers in the 
field and will reach the grass roots. 

The aims of the Section were first 
set forth in a series of reports made 
by Chief Judge John J. Parker in 
1937 and 1938, and later elaborated 
in detail by Chief Justice Vander- 
bilt in his book on Minimum Stand- 
ards for the Administration of 
Justice. This year the Section is con- 
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centrating its activities on the fol- 
lowing objectives: 

1. The restoration of the rule- 
making power to the judiciary, and as 
a corollary the simplification of judi- 
cial procedure. 

2. The extension of the use of pre- 
trial practice. 

3. The creation of a single, unified 
judicial structure in each jurisdiction 
equipped and implemented with ad- 
ministrative facilities. 


4. The restoration to state trial 
judges of the common law power to 
instruct the jury orally and in that 
connection to summarize the facts and 
comment on the evidence. 


5. The improvement of qualifica- 
tions and method of selection of jur- 
ors, and instruction of jurors in their 
duties by distribution of pamphlets 
and by oral explanations. 

All members of the Association 
are invited to become members of 
the Section and to join in its activi- 
ties. 


SECTION OF 
LABOR RELATIONS 
LAW 


" The Section of Labor Relations 
Law serves three purposes: 

(1) It provides a meeting place 
and forum for the exchange of ideas 
among lawyers representing both 
management and labor; 

(2) It aims to keep its members 
informed concerning developments 
in labor law; 

(3) It makes recommendations 
on matters of non-partisan profes- 
sional concern. 

Section activities are focused on 
the two-day meeting at the Annual 
Meeting of the Association, but the 
real work of the Section is done by 
standing committees set up to en- 
list the widest possible participation 
throughout the year. The Section 
has established standing committees 
with revolving membership on such 
topics as the National Labor Rela- 
tions Act, state labor legislation, im- 
proving the processes of collective 
bargaining, and the administration 
of union-management agreements. 
New committees are established 
from time to time on special sub- 
jects of immediate importance. For 
example, one special committee is 


currently preparing recommenda- 
tions on the Hoover Committee 
Report on Legal Services and Proce- 
dure. Another committee is studying 
the law of voluntary labor arbitra- 
tion with a view to recommenda- 
tions on the need for additional leg- 
islation and, if needed, the form the 
statutes should take. Committee re- 
ports are presented and discussed 
at the annual meeting. 

The committee reports and an- 
nual meeting are also designed to 
keep lawyers abreast of develop- 
ments in labor law and adminis- 
trative policy—especially those busy 
lawyers with a general practice. It 
has become customary for one pa- 
per to review the labor cases de- 
cided by the United States Supreme 
Court during the previous year. The 
Committee on State Labor Legisla- 
tion regularly collects and analyzes 
not only statutory changes but also 
state court decisions. At the last 
meeting a superb paper was deliv- 
ered on the trend in NLRB poli- 
cies under the Republican Admin- 
istration. Officials from government 
agencies also take part in the meet- 
ings; in August the five members and 
the General Counsel of the Nation- 
al Labor Relations Board participat- 
ed. The papers presented at the an- 
nual meeting are printed in the 
annual Proceedings, together with 
all committee reports, where they 
furnish Section members a useful 
source of reference and analysis. 

The Labor Relations Law Section 
seeks to keep common professional 
ground for all lawyers interested in 
labor relations whether they are gen- 
eral practitioners or specialists, 
whether they represent employers or 
labor unions. Membership on the 
Council is evenly divided between 
lawyers representing management 
and unions. The Section avoids rec- 
ommendations on issues of substan- 
tive labor policy likely to divide 
substantial segments of labor and 
management opinion, but it does 
formulate and actively sponsor rec- 
ommendations for improvements in 
legislation or administrative practice 
having to do with procedure and 
other matters of professional con- 
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cern. 

The Section participates regularly 
in the Regional Meetings, where its 
programs present speakers and pan. 
el discussions on current significant 
problems of labor relations law. 


SECTION OF 
LEGAL EDUCATION 
AND ADMISSIONS TO THE BAR 


® One of the seven standing com. 
mittees created by the original Con- 
stitution of the Association was the 
Committee on Legal Education and 
Admissions to the Bar. The Commit- 
tee functioned effectively for several 
years before it evolved into the pres- 
ent Section in 1893. 

The Section directs its efforts to- 
ward improvement in law school 
standards and requirements for ad- 
mission to the Bar. In 1921, when 
Elihu Root was the Chairman of 
the Section, the Association on the 
recommendation of the _ Section, 
adopted definite minimum stan- 
dards for admission to the Bar. The 
Section is responsible for raising and 
maintaining standards of legal edu 
cation throughout the country. It 
inspects the various law schools to 
see to it that they achieve the mini: 
mum standards set by the Associa- 
tion and it publishes an annual 
Review of Legal Education which 
summarizes the law school and bat 
admission requirements in the 
United States. 

The list of approved law schools 
has grown year after year. The Sec 
tion sponsored the organization of 
the Association of American Law 
Schools in 1900, and the National 
Conference of Bar Examiners was ¢ 
tablished in 1931 primarily through 
the efforts of this Section. 

The program of continuing legal 
education for lawyers, currently of 
fered by the American Law Insti- 
tute, came from a recommendation 
of the Section near the end of World 
War II. 


SECTION OF 
MINERAL LAW 


= The program and activities of the 
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Section of Mineral Law are of prac- 
tical benefit as well as interesting 
and inspiring to any lawyer engaged 
in any of the phases of mineral law. 

The work of this Section deals 
with the law covering oil, gas, coal, 
hard minerals and uranium and the 
Section concerns itself with all sub- 
jects which either directly or indi- 
rectly affect these great natural re- 
sources. 

Its committees on oil, gas, coal 
and hard minerals prepare each 
year very thorough and constructive 
reports. Theses reports are without 
doubt the most complete analysis of 
the law and all of its many phases 
that can be found anywhere. The 
law on these great natural resources 
is perhaps more subject to change 
than any other division. Mineral law 
is relatively new in our jurispru- 
dence, but the laws, both federal 
and state, the court decisions and 
regulatory orders are numerous and 
voluminous and owing to the tech- 
nical and scientific information that 
is necessary in order to properly pro- 
duce these natural resources, there 
naturally arises at all times very se- 
rious questions of law that must be 
properly understood for the lawyer 
to be in a position to properly ad- 
vise his clients. 

Each and every lawyer will find 
material in the reports of this Sec- 
tion prepared each year, most help- 
ful in his everyday practice. The 
Mineral Section also keeps up with 
all publications of every kind that 
are of interest to the mineral law- 
yer and in addition, it co-operates 
in a special service with the Inter- 
state Oil Compact Commission in 
publishing annually a “Report on 
Oil and Gas Conservation Activi- 
ties”, 

Uranium being a very new sub- 
ject, we believe it needs special men- 
tion. 

In the commercial development 
of this fissionable material, the laws 
concerning mining claims and oth- 
ér minerals have become confused to 
the extent that it appears that a 
hew procedure and perhaps some 
new fundamental law will need to 
be established in order that this vi- 


tal material may be properly pro- 
duced. 

This Section has taken the lead 
in making an objective study of this 
phase of the law which should be 
of extraordinary interest to any law- 
yer interested in the development of 
any of our natural resources. We 
believe that any lawyer not now a 
member of the Mineral Section, 
could justify membership solely on 
account of the outstanding services 
that this Section is rendering 
through its effective committee on 
uranium. 

The Mineral Section has held its 
meetings regularly for more than a 
quarter of a century and many of 
its members have attended practi- 
cally all of the sessions and parti- 
cipated in the area meetings of the 
American Bar Association. Its mem- 
bership is interested in all phases 
of the law that tends to advance our 
American free enterprise. 


The friendship that has been 
established among the members 
throughout the years is indeed 


worthwhile and we believe that our 
sessions present the opportunity for 
personal contact and association 
equal, if not superior, to any other. 

It is hoped that every lawyer in 
the United States, who is interested 
either directly or indirectly, will 
join this Section. We believe that 
we have a great future and that our 
Section will become more effective 
year by year. 


SECTION OF 
MUNICIPAL LAW 


=" The purpose of the Section of 
Municipal Law is to study current 
problems of every unit of local gov- 
ernment, including counties, dis- 
tricts, authorities, true municipali- 
ties and even those of the state itself, 
and to suggest solutions for these 
problems; to keep all the members 
of the Section informed regarding 
current decisions in the field of mu- 
nicipal law and the acts passed by 
the legislatures of the various states 
relating to municipal government or 
municipal finance, and finally to 
provide a forum for the discussion 
of these subjects. Its membership 
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consists of approximately 1200 at- 
torneys who are interested in mu- 
nicipal law. The largest group is 
composed of city, village and county 
attorneys and attorneys for public 
authorities. The Section, however, 
has many members in the universi- 
ties and law schools throughout the 
country, and most of the well-known 
bond attorneys are members. 

To study current problems in this 
field of the law, the Section has es- 
tablished twenty-four committees. 
These committees cover practically 
every important field of municipal 
law. To mention but a few, there 
have been established committees 
on condemnation and condemna- 
tion procedure, special revenue and 
authority obligations, urban renewal, 
housing, urban traffic and parking, 
planning and zoning and metropoli- 
tan area government. In addition, 
there are permanent liaison commit- 
tees with the Investment Bankers 
Association and with the National 
Institute of Municipal Law Officers, 
the National Municipal League, the 
Municipal Finance Officers Associa- 
tion of the United States and Cana- 
da, and a committee on law school 
co-operation. The reports of these 
committees, many of which are au- 
thoritative treatises on current de- 
velopments in the phases of munici- 
pal law which are their respective 
spheres, are published by the Section 
as soon as practicable, and are 
mailed without charge to the mem- 
bers of the Section. 

The liaison committees serve 
many valuable purposes. Their con- 
tacts with other professional organ- 
izations enable the Section to keep 
informed regarding the problems 
which are arising in other fields. The 
practical results of this co-operation 
may be illustrated by considering the 
work of one of these committees. 
The Investment Bankers Association 
some time ago advised that there 
were two pressing current problems 
in the field of public finance. One 
was the burden put upon public of- 
ficials in the execution of bond is- 
sues. Bond issues of 100, 200 and 
even 300 million dollars or more 
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are not unusual today. In many 
states, laws enacted many years ago 
when bond issues were of more 
modest size, often require the signa- 
tures of as many as four officers on 
the bonds. Even when these large 
bond issues are signed on signature 
machines at the rate of twenty at a 
time, it still takes a considerable 
amount of the time of these public 
officials and involves a considerable 
expense to execute the bonds and 
put them in shape for delivery. 
Moreover, practically all of these 
laws require the impressing of a seal 
upon the bonds. To impress the seal 
upon two to three hundred thou- 
sand separate instruments is a time- 
consuming and expensive operation. 

The Liaison Committee with the 
Investment Bankers Association 
drafted a bill to authorize certain 
public agencies to authorize the ex- 
ecution of bonds with the facsimile 
signatures and seals. This bill has 
been enacted in several of the states. 
A bill drafted by this Committee de- 
signed to check the filing of nuisance 
suits has been enacted by the legis- 
lature of Virginia. It is pending in 
the legislatures of several other 
states. 

The Section publishes a monthly 
news letter which is mailed to every 
member of the Section. The editori- 
al comments upon current decisions 
which appear in the news letter are 
extremely valuable to any practicing 
lawyer. 


SECTION OF 
PATENT, TRADEMARK 
AND COPYRIGHT LAW 


® This Section is concerned primar- 
ily with federal, state and interna- 
tional law having to do with patents, 
trademarks and copyrights, and with 
problems which arise from day to 
day in connection with the practice 
of these branches of the law. At 
present, the Section has forty active 
committees. Most of the committees 
include twelve.or more members. At 
the Annual Meeting, these commit- 
tees report to the Section on all 
matters of interest to the Section 
members. In the past few years, the 


Section has been active in assisting 
in the amendment of the patent and 
trademark laws, and at present is 
interested in a general revision of the 
copyright law. 

There is a subsection for each 
group. The Patent Subsection has 
six committees. In the work of these 
committees, consideration is given 
to suggested revisions in the existing 
patent law as well as problems re- 
lating to the Patent Office and its 
administration, situations which con- 
front the individual inventor in its 
efforts to patent and market its in- 
vention, problems dealing with gov- 
ernment ownership of patents, gov- 
ernment requests for licenses and 
federally financed research, contrac- 
tual questions arising out of patent 
licenses, employer-employee _ rela- 
tions, patent clauses in purchase or- 
ders and patent problems arising 
because of differences in the laws of 
various countries. 

The Trademark Subsection has 
five committees. It has been active 
in the protection and improvement 
of trademark rights under the state, 
federal and _ international 
Among the laws which have been 
improved through its efforts are the 
Lanham Act and the Model State 
Trademark Law. In addition to law 
revision, it is interested in the prac- 
tice, administration and fees and 
services of the Patent Office, and in 
trademark aspects of unfair compe- 
tition. 

The Copyright Subsection con- 
sists of four committees, concerned 
with the effect of copyrights upon 
creators, users and the public at 
large, pending domestic legislation 
as well as legal and other develop- 
ments in the field of copyright. It 
also reports on the Copyright Office 
activities and legislation and other 
legal developments in the interna- 
tional field. One committee is con- 
cerned with the revision of the copy- 
right law, and is composed of a 
group of experts who are co-operat- 
ing with the Copyright Office. 

Under the supervision of the Vice 
Chairman of the Section, there are 
ten committees concerned with ques- 
tions involving atomic energy, ethics 


laws. 
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and grievances, Federal Rules of 
Civil Procedure, promotion of con. 
tracts between lawyers desiring work 
in the patent, trademark or copy. 
right fields, membership, protection 
of industrial designs, review of arti. 
cles of interest to the Section, pub- 
licity, investigation of unauthorized 
practice and consideration of unfair 
competition apart from trademark 
infringement. 

Under the supervision of the 
Chairman of the Section, there are 
fifteen committees dealing with the 
Annual Meeting, recommendations 
regarding improvement of commit 
tee work, drafting of resolutions, 
representation of the Section before 
committees of Congress, and co-oper- 
ation with various Standing Conm- 
mittees and other Sections of the 
Association. 

Throughout its history, the Sec 
tion has endeavored to assist its 
members not only in solving patent, 
trademark and copyright law prob- 
lems, but also in working with the 
general Bar in an effort to co 
ordinate its branches of the law with 
the general practice of the law. 


SECTION OF 
PUBLIC UTILITY 
LAW 


® The Public Utility Law Section of 
the American Bar Association ren- 
ders three basic legal services to its 
members: First, it analyzes and pub- 
lishes the current judicial decisions 
in the various fields of public utility 
law. Second, it presents thorough 
discussions of the most important 
current public utility issues at a s¢ 
ries of meetings held during the An 
nual Meeting of the American Bar 
Association. Third, it follows nation- 
al legislation keeping the members 
advised of developments and ap 
pears before Congressional commit: 
tees and administrative bodies when 
properly authorized by the Section 
and the Association. 

The Section has a Standing Com 
mittee which annually publishes a 
thorough review of the year's devel: 
opments in public utility law. It is a 
handbook for public utility lawye 
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who attempt to keep up to date on 
utility decisions. The members of 
the committee are outstanding utili- 
ty lawyers from all types of utility 
practices in all sections of the coun- 
try. 

At the Annual Meeting a series of 
papers, panel discussions and ques- 
tion-and-answer periods are de- 
signed to amplify the analysis of the 
utility issues most important at the 
particular time. 

Developments in federal legisla- 
tion are closely followed. When 
deemed advisable the Section takes a 
position with respect to pending leg- 
islation and authorizes its officers to 
appear on its behalf. For example, 
the Section is currently reviewing 
the recommendations of the Hoover 
Commission and its task force to the 
extent that they affect utilities. The 
Council of the Section has unani- 
mously recommended opposition to 
the proposal that an administrative 
court be created to review utility 
decisions. 

A poll of the Section will be taken 
on the matter and subsequently the 
Section’s position referred to the 
House of Delegates. 


SECTION OF 
REAL PROPERTY, PROBATE 
AND TRUST LAW 


"The Section of Real Property, 
Probate and Trust Law came into 
existence in 1934 and was first 
known as the Section of Real Prop- 
erty. Two years later the scope of 
the Section was widened to include 
probate and trust law and the pres- 
ent name adopted. The membership 
of this Section has shown a constant 
growth which reflects the fact that 
the Section, primarily through the 
work of its various committees, has 
brought to the persons interested in 
these fields of law scholarly reports 
® topics of current interest and 
ends in the development of legal 
theories. 

The 78th Annual Meeting of the 
American Bar Association in Phila- 
delphia last summer saw the Section 
Present its twentieth consecutive an- 
nual meeting in conjunction with 





the parent body. The attendance of 
some three hundred members from 
practically all states of the Union 
gave testimony to the prominence 
of the speakers and the practical yet 
scholarly nature of their talks. 

In order to perform a greater 
service for those lawyers who might 
not be able to attend the Annual 
Meetings of the Association, the Sec- 
tion in recent years has actively en- 
gaged in the regional meetings of 
the Association at Atlanta, Phoenix, 
St. Paul, Cincinnati and New Or- 
leans and has presented programs 
geared to local needs without over- 
looking current problems of national 
interest, Similar programs are pres- 
ently contemplated for the forthcom- 
ing regional meetings in Hartford, 
Baltimore and Spokane. 

The addresses presented at the 
Annual Meeting, together with the 
annual committee reports of the 
Real Property, Probate and Trust 
Law Divisions of the Section, are 
printed and distributed to the Sec- 
tion membership. The reports of the 
twenty-four committees of the Sec- 
tion, in addition to reflecting current 
trends in judicial decisions, legisla- 
tion and literature, seek to assist in 
the development of legal theory on 
many problems confronting the 
practicing lawyers such as relative 
priority of government liens, ac- 
ceptable titles to real property, im- 
provement of conveyancing and re- 
cording practices, planning and 
developing metropolitan communi- 
ties, improvement of probate pro- 
cedure, simplification of security 
transfers, pension and profit-sharing 
trusts, management of infants’ and 
incompetents’ property, state and 
federal taxation and draftsmanship 
of wills and trusts. The work of these 
committees has resulted in the prep- 
aration of a Model Probate Code, 
the development of specimen pen- 
sion and profit-sharing plans and 
trust agreements, model wills and 
trust agreements, and constructive 
assistance in the drafting of the 
United States Supreme Court rule 
to govern condemnation cases in 
federal courts. 

One of the most rewarding experi- 


Activities of Sections 


ences of membership in the Ameri- 
can Bar Association is active partici- 
pation in the affairs of one or more 
of its Sections. You are invited to 
accept this opportunity to partici- 
pate in and contribute to the im- 
provement of law and legislation in 
these fields of law. 


SECTION OF 
TAXATION 


=" The Section of Taxation of the 
American Bar Association was cre- 
ated in 1939. It already has more 
than 5,600 members, largely because 
taxation has become such a vital 
part of the practice of law. General 
practitioners as well as tax attorneys 
receive substantial advantages from 
membership in the Section. 

No one practices law today with- 
out attention to questions of taxa- 
tion that inevitably arise. The Tax- 
ation Section is not only concerned 
with the highly specialized tax ques- 
tions; it is equally interested in the 
development, effect and administra- 
tion of the “bread and butter” pro- 
visions that touch every individual, 
every business transaction, every 
trust and estate. The Section is not 
wholly concerned with income, es- 
tate and gift taxes; excise and mis- 
cellaneous taxes are given consider- 
able attention. Also the Section has 
a committee actively engaged in 
studying state and local tax ques- 
tions. 


Members of the Tax Section have 
an opportunity to join the commit- 
tee which studies the provisions that 
interest them most. The committees 
consider the adequacy and necessity 
of Code provisions, their adminis- 
tration and enforcement, and the 
possibility of improvement. Each 
Section member’s own study and 
suggestions can help to improve 
both the law and its administration. 
The annual reports of committees 
are distributed to each member pri- 
or to the annual meeting of the 
Section. In many cases, this affords 
the member advance information 
on proposed changes in the tax law. 
These reports often survey the im- 
portant developments during the 
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Activities of Sections 


year in areas of immediate interest 
and warn members of current pit- 
falls and bouts. These reports are 
supplemented by discussions or 
practical demonstrations at the an- 
nual and regional meetings of the 
Section. The educational by-prod- 
ucts of these activities are obvious. 

The Taxation Section benefits 
from the membership of general 
practitioners, as well as tax counsel, 
because the tax law depends so often 
on the application of principles of 
general law. The general practition- 
ers bring education and experience 
to the Section in this respect which 
is essential in the performance of 
the functions of the Section. 

The 1954 Internal Revenue Code 
is a typical example of the public 


function performed by the Section. 
The Section played a very impor- 
tant part in recommending and de- 
veloping many of the changes em- 
bodied in the 1954 Code. There 
were actually included in the new 
Code sixty-nine changes sponsored 
by the Tax Section. There are al- 
ready plans for a bill to improve the 
1954 Code and the Section is pres- 
ently working on proposals to be 
submitted to Congress. The Section 
is also currently engaged at the re- 
quest of the Treasury and the Com- 
missioner of Internal Revenue in 
commenting in detail on the pro- 
posed regulations that are being 
issued. A summary of these com- 
ments is regularly distributed to the 
members, thereby indicating in ad- 


vance possible changes in the pro. 
posed regulations. 

The officers and committee chair. 
men of the Section discuss general 
questions relating to the tax laws 
and their administration with goy. 
ernment officials when 
deemed necessary. 

The members receive quarterly 
the Bulletin which describes the 
activities of the Section and current 
developments in the tax law. The 
Bulletin is prepared for quick read- 
ing; it alone is worth the modest 
dues of $6.00 per year. 

The Section maintains a perma. 
nent office at 1025 Connecticut Ave. 
nue, Washington 6, D. C. This of: 
fice is under the direction of the 
Executive Secretary of the Section. 


this is 


Notice by the Board of Elections 


# The following jurisdictions will 
each elect a State Delegate for a 
three-year term beginning at the ad- 
journment of the 1956 Annual 
Meeting and ending at the adjourn- 
ment of the 1959 Annual Meeting: 
Missouri 

New Mexico 
North Carolina 
North Dakota 
Pennsylvania 
Tennessee . 
Vermont 
Virginia 
Wisconsin 


Alabama 
Alaska 
California 
Florida 
Hawaii 
Kansas 
Kentucky 
Massachusetts 


Nominating petitions for all State 
Delegates to be elected in 1956 must 
be filed with the Board of Elections 
not later than March 30, 1956. Peti- 
tions received too late for publi- 
cation in the April issue of the 
JouRNAL (deadline for receipt Feb- 
ruary 27) cannot be published prior 
to distribution of ballots, which will 


take place on or about April 6, 1956. 

Forms of nominating petitions 
may be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1155 East 60th Street, Chica- 
go 37, Illinois. Nominating petitions 
must be received at the Headquar- 
ters of the Association before the 
close of business at 5:00 p.m., March 
30, 1956. 


Attention is called to Section 5, 
Article VI of the Constitution, 
which provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file 
with the Board of Elections, consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), 
nominating a candidate for the office 
of State Delegate for and from such 
State, 
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Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 
Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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8 Prepared by Committee on Publications, Section of Taxation, George D. Web- 
ster, Chairman; John S. Nolan, Vice Chairman. 





Deductibility of Lobbying and Related Expenses 
By George D. Webster 


® Section 162(a) of the Internal 
Revenue Code allows as a deduc- 
tion from gross income “the ordi- 
nary and necessary expenses” paid 
or incurred “in carrying on any 
trade or business”. In a_ general 
sense, it is manifest that lobbying 
expenditures are frequently more 
necessary and more important to a 
business enterprise than other types 
of clearly deductible expenses. 
However, a Treasury Regulation 
(118, Sections 39.23 (0)-1(f) and 
39.23 (q) -1(a)) has long provided: 
Sums of money expended for lobby- 
ing purposes, the promotion or de- 
feat of legislation, the exploitation of 
propaganda, including advertising 
other than trade advertising, and con- 


tributions for campaign expenses are 
not deductible from gross income. 


This same provision, appearing in 
earlier regulations, was upheld as 
valid in Textile Mills Securities 
Corp. v. Commissioner, 314 U.S. 326 
(1941). Even though this provision 
has never been inserted in the Reg- 
ulations under the business expense 
section,! the Supreme Court held in 
Textile Mills that the language of 
the Regulations applied to deduc- 
tions under this section. In that case, 
the taxpayer was employed by a 
large part of the German textile in- 
lerests. to secure reimbursement 
from Congress for property seized 
under the Trading with the Enemy 
Act of 1917. The expenses of the 
undertaking were to be borne by 
the taxpayer in return for a con- 
tingent fee based upon the amount 
recovered. Pursuant to the contract, 
the taxpayer corporation retained a 
publicist and two lawyers. After the 
passage of the Settlement of War 
Claims Act of 1928, the taxpayer 


sought to deduct from its federal 
income tax return as ordinary and 
necessary expenses the amounts paid 
to the publicist and lawyers. The 
Court denied a deduction for these 
expenses, stating (page 338) that 
“The words ‘ordinary and necessary’ 
are not so clear and unambiguous 

. as to leave no room for an in- 
terpretative regulation”. In approv- 
ing this administrative interpreta- 
tion the Court may have been in- 
fluenced by the fact that payment 
to the corporation-taxpayer was to 
be made on a contingent fee basis; 
but the holding was clearly not lim- 
ited to this type of lobbying. 

The cases antedating Textile 
Mills are reflective of a theory that 
to be nondeductible an expendi- 
ture for lobbying or for the promo- 
tion or defeat of legislation must 
have been for an illegal, sinister or 
objectionable purpose. The decision 
of the Supreme Court probably 
makes untenable any assertion today 
that the prohibition in the Regula- 
tion aforementioned is so restricted. 
It follows that Textile Mills is not 
to be construed as an approval of 
the disallowance of only those lobby- 
ing expenses contrary to the public 
policy. The recent case of Lilly v. 
Commissioner, 343 U.S. 90 (1952), 
makes it clear that Textile Mills is 
based not on considerations of pub- 
lic policy but on the administrative 
interpretation of the statutory busi- 
ness expense section. 

The lower court cases subsequent 
to Textile Mills have followed it 
with some reluctance. Nevertheless, 
these decisions have shown a strong 
tendency to disallow the deduction 
of expenditures generally regarded 


as proper both from a legal and 
moral point of view. This applies 
to both direct and indirect expenses. 
For instance, a deduction for legal 
fees paid for appearances before the 
House Ways and Means Committee 
in opposition to legislation propos- 
ing to place a federal tax on pari- 
mutuel betting was disallowed in 
Delaware Steeplechase & Race Asso- 
ciation, 9 T.C.M. 893 (1950). 
Moreover, this disallowance con- 
stitutes a ban on the deductibility 
of all expenses which are the ordi- 
nary incidents of a legislative ap- 
peal, including legal fees, travel and 
hotel expenses, public relations and 
economist fees, etc.2 In this connec- 
tion, it should be noted that the in- 
terdiction is considerably broader 
than those activities constituting 
“lobbying”. This term has been ju- 
dicially restricted to representations 
made directly to a legislative body, 
its members or its committees. 
United States v. Rumely, 345 US. 
41 (1953), and United States v. Har- 
riss, 347 U.S. 612 (1954). However, 
the phrase “the promotion or de- 
feat of legislation” provides for 
wider coverage and renders non-de- 
ductible many expenses outside the 
scope of “lobbying”. Mary E. Bellin- 
grath, 46 B.T.A. 89 (1942). 
Apparently, the Commissioner 
has been conservative in his disal- 
lowance of these expenses, and the 
decided cases in large part involve 
disallowances in business enterprises 
on the fringe of legitimacy. See An- 
thony Cornero Strable, 9 T.C. 801 
(1947) (gambling ship operator) ; 
Domemico E. Fazzio, 2 T.C.M. 737 
(1943) (slot machine operator) . 
On the other hand, if the ex- 
penses are not “lobbying” expenses, 
or other expenses for the promotion 
or defeat of legislation, then they 
have been held deductible. Thus, 
in Smoky Mountains Beverage Co., 
22 T.C. 1249 (1954), the president 





1. It is suggested that the regulations under 
Section 162, when issued, will contain this 
or a similar provision. 

2. Cf. the English rule permitting the de- 
duction, Morgan v. Tate & Lyle, Ltd., [1953] 
2 All E.R. 162 (C.A.) (Deduction allowed to 
sugar refinery for expenses of campaign op- 
posing nationalization of sugar industry). 
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of the company traveled at the re- 
quest of the Tennessee Department 
of Finance and Taxation from his 
home office in Knoxville to the state 
capitol where certain meetings were 
held in connection with a proposed 
beer tax bill. A trip was made to 
Chicago for the same general pur- 
pose, and the expenses of both trips 
were held deductible; no “lobbying” 
occurred as these activities did not 
have for their purpose either the 
promotion or defeat of legislation. 
The Court of Claims recently al- 
lowed a deduction to an individual 
for the expenses incurred in his bus- 
iness of “lobbying”. Black v. U.S., 
129 F. Supp. 956 (Ct. Cl. 1955). 
The taxpayer-lobbyist was permit- 
ted to deduct one half of his Wash- 
ington hotel bill attributable to lob- 
bying activities. This may be justi- 
fied by analogy to the rule in respect 
of the deductibility of the legal ex- 
penses of an illegal business. Cf. Sam 
Mesi, 25 T.C. No. 64 (i955). 
Alternatively, it may be possible 
to deduct otherwise non-deductible 
lobbying or related expenses as con- 
tributions to trade associations. This 
is so despite the fact that the Com- 
missioner has prevailed recently in 
two asserted disallowances of deduc- 
tions for contributions to business 
associations which spent a major 
portion of their resources in at- 





Epiror’s Note: The tax note in the De- 
cember issue of the Jour- 
NAL was contributed by 
John O. Paulston, of Los 
Angeles. His name was 
inadvertently omitted. 


Howard W. Pollock 


(Continued from page 132) 


leadership in organizing Philadel- 
phia Citizen Committee Against Ju- 
venile Delinquencies and Their 
Causes. 

Pollock joined the post World 
War II migration to Alaska where 
he personally cleared 80 acres, built 
two cabins, his own roads and cul- 
tivated the soil. At the urging of his 


tempts to influence legislation. Rob- 
erts Dairy Co. v. Commissioner, 195 
F. 2d 948 (8th Cir.), cert. denied, 
344 U.S. 865 (1952), and American 
Hardware Co. v. Commissioner, 202 
F. 2d 126 (4th Cir.) cert. denied, 
346 U.S. 814 (1953). It should be 
emphasized that in each one of these 
cases it was explicitly determined 
that the association involved had 
been organized and operated pri- 
marily for the purpose of influenc- 
ing legislation. But see McClintock- 
Trunkey Co., 19 T.C. 297, 301, re- 
versed on another point, 217 F. 2d 
329 (9th Cir. 1954). 

The Commissioner’s efforts to dis- 
allow the deduction of assessments 
made to the usual trade association 
have failed. In one case, he sought 
to disallow the assessments paid by 
a corporation to the National Asso- 
ciation of Manufacturers on the 
ground that the amounts so paid 
constituted a contribution to an or- 
ganization which was carrying on 
propaganda or otherwise seeking 
to influence legislation. Addresso- 
graph-Multigraph Corporation, 4 
T.C.M. 147 (1945). The deduction 
was allowed, however, since this was 
not the major purpose of the or- 
ganization involved. A similar result 
has been reached in the case of a 
contribution to the Chamber of 
Commerce of . the United States. 
Smith-Bridgman and Company, 16 
T.C. 287 (1951). This result is 
reached even though these organi- 
zations may register under the Fed- 
eral Regulation of Lobbying Act. 
Recently, the Commissioner has ini- 


neighbors he ran successfully for the 
Alaska legislature and distinguished 
himself as chairman of the commit- 
tee on statehood. 

Prior to his Navy experience he 
served as a merchant marine seaman. 
In his college years, he was track 
team captain and state high jumping 
champion at Perkinston, Mississippi, 
Junior College and while there he 
was national president of Phi Theta 
Kappa, junior college scholastic hon- 
orary society. 
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tiated a new attack and has beep 
disallowing a small part of assoeia. 
tion dues, based on the allocable 
portion of expenses devoted to lob. 
bying and the promotion or defeat 
of legislation. See Rev. Rul. 54-442 
(1954), 2 Cum. Bull. 131. 

It should be emphasized that the 
policy considerations underlying the 
disallowance of lobbying expendi- 
tures as business expense deductions 
are quite dissimilar to those under. 
lying the denial of a tax exempt 
status, and thus a governmental sub- 
sidy, to those organizations, other- 
wise properly qualified as charitable 
or educational, a substantial part of 
the activities of which is seeking to 
influence legislation. 

In conclusion, it is clear that lob. 
bying and other activities seeking to 
promote or defeat legislation, on 
both the federal and state levels, 
have become ordinary, necessary 
and governmentally encouraged! 
modes of representation. This fac 
tor, together with the Commission- 
er’s apparent conservativeness in dis- 
allowing such expenses and the fact 
that many such expenses are prop: 
erly deducted as contributions to 
trade associations, has resulted in 
suggestions for a basic reconsidera: 
tion of this entire area. Such a re- 
consideration may eventually result 
in a partial legislative reversal of 
the Textile Mills case.4 





3. See press release of House Ways and 
Means Committee announcing public hearings 
of June 16, 1953, et seq., relating to tax 
revision. 

4. The only suggestion of a judicial reversal 
is in the Lilly case, supra, where the Court 
states that Textile Mills disallowed only “some 
types” of lobbying expenses. 


Members of the judging panel for 
this year’s selections included: Ezra 
Taft Benson, Secretary of Agricul. 
ture, U. S. Dept. of Agriculture; 
Dr. Abba Hillel Silver, Rabbi, The 
Temple, Cleveland, Ohio; George 
Meany, President, American Federa- 
tion of Labor-Congress of Industrial 
Organizations; Ernest K. Lindley, 
Director Washington Bureau, News- 
week; and Robert Gordon Sproul, 
President, The University of Califor: 
nia. 
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OUR YOUNGER LAWYERS 


William C. Farrer, Secretary and Editor-in-Charge, Los Angeles, Calif. 








# All members of the American Bar 
Association under 36 years of age 
are members of the Junior Bar Con- 
ference, which~ functions as one of 
the seventeen Sections that carry on 
the work of the Association. The 
Section provides for the effective par- 
ticipation of the young lawyer in 
the Association and through the Ju- 
nior Bar Conference the younger law- 
yer is represented professionally on 
the national level. 




















The Association offers every ad- 
vantage and break to the young law- 
yer: 

1. Dues for the first two years 
alter applicant’s admission to the 
Bar are $4.00 per year and for three 
years thereafter, $8.00 per year; and 
only after five years of practice are 
regular dues of $16.00 per year ef- 
fective (The American Institute of 
Accountants’ regular dues are $40.00 
per year) . 





























2. The group life insurance pro- 
gram is tailored to the younger law- 
yer. For an annual premium of $20 
per year, $6,000 worth of insurance 
is in effect to age 25, $5,000 to age 
40, and $4,000 to age 35. 

3. The Junior Bar Conference is 
a non-dues paying section of the 
Association. 

4. The young lawyer may join 
any of the seventeen Sections de- 
voted to special fields of law such 
a’ Taxation, Labor Relations, Insur- 
ance, Real Property, Probate and 
Trust Law, Corporation, Banking 
and Business Law, and many others. 
5 The young lawyer may parti- 
‘pate in regional meetings and the 
Annual Meetings of the Association, 
and receives every month the Jour- 
NAL with its excellent articles on 
pics of interest to the legal pro- 
lession and comments on court de- 
sions of note. Members of the 
JB.C. also receive the quarterly 
publication The Young Lawyer, 


















which covers the activities of young- 
er lawyers and state and local Junior 
Bar groups over the nation. 


J. B. C. Activities 


Of paramount importance to the 
young lawyer since it will benefit 
him throughout his career is the 
legislative program of the Junior 
Bar Conference. The Chairman of 
the J.B.C. Activities Committee tes- 
tified before the House Ways and 
Means Committee last summer en- 
dorsing legislation intended to af- 
ford self-employed persons an oppor- 
tunity to create private retirement 
funds comparable to funds created 
through corporate pension funds 
(Jenkins-Keogh Bill) . The favorable 
sixteen-eight committee vote on the 
proposed legislation may well be at- 
tributed in some small measure to 
the support of the J.B.C. in speaking 


for the younger lawyers of the na- 
tion. The J.B.C. has worked for and 
endorsed voluntary social security 
even prior to the adoption of a simi- 
lar position by the Association. 

Through the Association’s Unau- 
thorized Practice of the Law Com- 
mittee and its J.B.C. counterpart, a 
constant vigilance is maintained to 
protect the public from those who 
are unqualified to act in legal fields; 
and working with the national as- 
sociations of insurance carriers, pub- 
lishers, collection agencies, realtors, 
accountants and life insurance com- 
panies, statements of principles have 
been formulated to clearly define 
what constitutes the practice of law. 
The Committee has resisted efforts 
of unqualified individuals to prac- 
tice law before administrative courts 
and agencies and supported state 
unauthorized practice committees in 
prosecution of instances of unauthor- 
ized practice. 

The Association is the only na- 
tional organization which represents 
lawyers in their fight to improve 
the administration of justice. 


The officers and executive council 








Young Lawyers at Work. Pictured above are members of the District of Co- 
lumbia staff of the “Young Lawyer”, the Junior Bar Conference’s official quarterly 


publication. 


(Seated) Margaret Pallansch, Past Assistant Editor; Elizabeth El- 
ward, Assistant Editor; Charlotte P. Murphy, Editor-in-Chief; 


Ruth Joyce Hens. 


(Standing) Lt. Edward J. Foley, Lt. Nathaniel Kenyon, Francis P. Borden Jr., 
Isabelle R. Cappello, J. Parker Connor, Maj. George S. Prugh, Jr., and Albert 
M. Christopher. Frances L. Nunn, our lawyer-photographer, was behind the lens, 
while Donald R. Gormley and John. M. Murray were absent when the photo 


was taken. 
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are elected by the members of the 
Conference who attend the Annual 
Meeting and the work of the Confer- 
ence is carried on through 18 nation- 
al committees, including Activities, 
Affiliate Units, Law Students, Public 
Information, ‘““The Young Lawyer,” 
Unauthorized Practice, Lawyer 
Placement, Lawyer Reference, Prac- 
tice Development, Procedural 
Reform, Traffic Courts, Annual 
Meeting, Inter-American Bar, Mem- 
bership, Legal Institutes, Medico- 
Legal, Military Service and By-Laws. 
In addition to the program as direct- 





ed by the executive council, these 
committees stimulate local and State 
Junior Bar groups to carry out proj- 
ects of benefit to the profession. 
The confidence of the Association 
in the Conference can well be dem- 
onstrated by the Special Membership 
Drive, wherein they are operating 
with parallel organizations and 
budgets and by the allocation of 15,- 
000 of the 50,000 new member goal 
to the Conference committee. The 
J.B.C. Executive Membership Com- 
mittee has the assistance of 48 State 
Chairmen and 106 Municipal Chair- 





men in cities of over 100,000 popula. 
tion and over 1,100 County and 
Municipal Division Leaders. This 
working staff is composed of the out. 
standing young lawyers in each 
community who have voluntarily as. 
sumed the task of more than dov.- 
bling J.C.B. membership. 

In view of the results obtained by 
strong national organization in all 
other professional fields of endeavor, 
the young lawyer should be well 
aware of the need for and the bene. 
fits to be derived from membership 
in the American Bar Association. 
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ANNOUNCING 
A NEW SPECIAL SERVICE 


A limited number of copies of the twelve 1956 issues of the 


AMERICAN BAR ASSOCIATION JOURNAL 


(Volume 42) 


will be available in Permanently Bound Form 
for libraries, bar associations and others 


Price $5.25 


This includes the cost of twelve issues of the Journal, binding, shipping and 
handling. These bound volumes will be shipped shortly after January 1, 1957, 
to subscribers who place their orders before March 1, 1956. Subscribers need 
not send in their copies of the Journal. The bound volume will be made up 
from our stock of fresh copies. ‘The binding will be a modern, attractive sap- 
phire blue buckram with genuine gold lettering, with the owner’s name im- 
printed on the front cover. 
This service is ideal for libraries and bar associations that keep a perma- 
nent file of the JourNAL. It eliminates the necessity of saving and storing the 
individual issues as they are succeeded by later numbers. It makes it unnecessary 
to bind torn, dirty magazines and solves the problem of replacing lost issues. 


Send your orders to 


American Bar Association Journal 
1155 East 60th Street 
Chicago 37, Illinois 


with your check or money order for $5.25. 


No orders can be accepted after March 1, 1956. This offer is made on a 
limited basis, first come, first served. 
Subscribers who now have issues they wish bound may ship them to Book- 
shop Bindery, 5809 West Division Street, Chicago 51, together with full re- 
mittance for binding at the rate of $4.85 per volume. Bound volumes will be 
returned prepaid within thirty days after receipt. 
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BAR ACTIVITIES 


Paul B. DeWitt + Editor-in-Charge 




















® Most of the time, the nation’s law- 
yers seem to be doing things for 
other people. A recent book (Blau- 
sein and Porter, The American 
Lawyer) went so far as to say that 
devotion to the work of their neigh- 
bors makes lawyers more closely re- 
smble clergymen than any other 
professionals. Only recently, for ex- 
ample, the American Bar Associa- 
tion established a Committee on 
Participation in Public Affairs, and 
The Florida Bar has just followed 
suit. The aim, among others, of 
these committees is to get good men 
to go into politics and government 
-to get lawyers to do their neigh- 
bors’ work. 

Judging from the journals of the 
various bar associations, however, 
the lawyers have started to think just 
alittle bit about themselves—at least 
on the topic of social security. Sev- 
eral journals—including the Texas 
State Bar Journal and The Shingle, 
publication of the Philadelphia Bar 
-have been discussing whether law- 
yers should be included under Social 
Security. And the Los Angeles Bar 
Bulletin and The Shingle discuss 
the Jenkins-Keogh Bill, which would 
allow certain self-employed persons, 
including lawyers, to postpone the 
income tax on amounts paid into 
certain private retirement funds. 
The Philadelphia Bar has endorsed 
the Jenkins-Keogh Bill. And in New 
York, George Roberts, Chairman of 
the Special Committee on Retire- 
ment Benefits of the American Bar 
Association, has recruited twelve 
“bright and attractive” young law- 
Yers to visit local congressmen and 
urge them to pass the measure at 
this session. Mr. Roberts predicts 
that somebody will get a tax break 
during clection year, and says it may 
a well be the self-employed as any- 
one else. 

One observer—he is both a doctor 
and a lawyer—suggests that lawyers 


should worry more about their 
health. Herbert Kornblitt, M.D., 
LL.B., says that “the practice of 
law has above average occupational 
health hazards”, but that lawyers 
just do not worry about them .“Law- 
yers”, he says in an article reprinted 
in The Journal of the Cleveland 
Bar Association, “are ‘medical de- 
linquents’; they have a peculiar and 
extraordinary tendency to break the 
rules of good health.” It’s only when 
a well-known lawyer dies at fifty that 
his colleagues rush to the doctors’ 
offices for examinations. 

Kornblitt, who originally pub- 
lished his article, “The Health of 
Lawyers”, in the September edition 
of his publication, Current Medicine 
for Attorneys, claims that lawyers 
are particularly subject to constitu- 
tional diseases—heart maladies, ar- 
teriosclerosis, diabetes and cancer. 
The reason, he suggests, is that law- 
yers thrive—economically at least— 
in an environment of constant in- 
tellectual conflict. But this environ- 
ment of strife is not healthy at all! 

The so-called ‘“‘psychosomatic dis- 
eases” are an additional great haz- 
ard for the lawyers, according to 
Kornblitt. These show themselves 
through malfunctioning of the di- 
gestive tract, the skin, the nervous 
system and heart, and by migraine, 
facial and eye tics, nervous stomach, 
ulcers, asthma, various skin disor- 
ders, and anxiety states. And the 
reason that lawyers are so prone to 
these illnesses, says Kornblitt, is that 
they are “highly civilized” and too 
often suppress their instincts for the 
benefit of their pocketbook or repu- 
tation. Instead of throwing the irri- 
tating client out of the office, the 
lawyer placates him. Kornblitt says 
that the rare lawyer who expresses 
himself—-who acts mad when he is 
mad—never becomes a psychosomat- 
ic case, even though he may not have 
many friends in the legal profession. 


But the organized Bar persists in 
helping its neighbors—among them, 
persons who cannot help themselves. 
— ie 
=" The National Legal Aid Associa- 
tion and the American Bar Associa- 
tion are currently campaigning to 
get Legal Aid offices set up in some 
fifty American cities—all of them 
with more than 100,000 population 
—that now lack such offices. Orison 
S. Marden of New York City, the 
President of the National Legal Aid 
Association, and William T. Gos- 
sett, of Dearborn, Michigan, Chair- 
man of the American Bar Associa- 
tion Committee on Legal Aid Work, 
recently inaugurated the campaign. 
“Is it not time to substitute action 
for fine-sounding words, to take steps 
we have repeatedly declared by sol- 
emn resolution should be taken?” 
Mr. Marden said. And Mr. Gossett 
stated that “No one activity of the 
American Bar Association has more 
to do with the real strengthening of 
democracy than its effort to extend 
Legal Aid.” Each bar association that 
establishes a Legal Aid Service meet- 
ing minimum requirements will re- 
ceive a Public Service Award from 
the National Legal Aid Association. 
On another front, the Cleveland 
Bar Association has raised more 
than $23,000 from its members to 
help pay for the defense of eleven 
persons accused of violating the 
Smith Act. The defendants said they 
could not afford to pay lawyers, and 
because the case is in a federal court, 
lawyers appointed by the court 
might have had to serve a year or 
more without pay. So, the Cleveland 
Bar Association arranged for six law 
firms to furnish or compensate six 
of the seven court-appointed coun- 
sel, and general contributions will 
pay the seventh lawyer and the costs 
of the trial. Thus, the entire profes- 
sion helps bear the cost. The Cleve- 
land Association received a 
commendation from the Ohio State 
Bar Association for its work. 
Se 
® Public relations are claiming a 
great deal of attention from bar as- 
sociations all over the country. The 
State Bar of Texas has not only dis- 


has 
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Bar Activities 


tributed some 275,000 pamphlets 
on the law to the public; it also has 
received a steady stream of requests 
for a special metal rack designed to 
display the variety of pamphlets at 
insurance agencies, banks and other 
public places. And members of the 
Bar of Amarillo, Texas, helped stage 
a mock trial for the education of pro- 
spective jurors. The Board of Gov- 
ernors of the Nevada State Bar has 
authorized the Public Relations Com- 
mittee for, Washoe County, whose 
chairman is John Shaw Field, to put 
on a series of thirteen fifteen-minute 
radio programs about the law and 
lawyers. The Association of the Bar 
of the City of New York, in co-opera- 
tion with the Civil Liberties Union, 
has recently published a pamphlet, 
“If You Are Arrested. ..” 
forth rights and duties incident to 
arrest, and tells citizens where they 
can get help if they need it. A fuller 
understanding of the law and law- 
yers grew in the public mind as a 
result of many local bar programs 
commemorating the birth of John 
Marshal. The Bar Association of St. 
Louis, to cite one example, spon- 
sored the film, “Decision for Jus- 
tice”, on television; its lawyers spoke 
at schools and universities; pam- 
phlets on Marshall were distributed 
by the Bar; a special Marshall pro- 
gram was put on the weekly radio 
show sponsored by the Junior Sec- 
tion of the St. Louis Bar, and all ot 
the city’s libraries, at the request of 
the Association, made special dis- 
plays of books and other material 
on the great Chief Justice. 


which sets 


—- — 
® In addition to their other activi- 
ties, the nation’s bar associations are 
spending increasing time on young 
lawyers and law students. President 
Goodnow of the Detroit Bar Asso- 
ciation has been continuing his 
policy of putting more young law- 
yers on association committees, and 
the Minnesota State Bar Association 
has launched a drive for funds for 
the State Bar Foundation, whose 
primary purpose is to grant scholar- 
ships to students in the state’s three 
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law schools. In Florida, members of 
the State Bar have participated in 
a new program designed to acquaint 
beginning law students not only 
with the technical aspects of the law, 
but also with the traditions and 
ethics of the profession. The two-day 
program took place at the College 
of Law of the University of Florida. 
‘The Junior Bar Section of the Iowa 
State Bar Association, recognizing 
“the importance of a closer liaison 
between the Iowa Bar and its law 
students”, has initiated a “Law Stu- 
dent Award Program” under which 
practicing lawyers give recognition 
to outstanding achievements in the 
law schools. Recent recipients of the 
$100 awards were Milford Gene 
Blackburn of the College of Law at 
Drake University and Jack W. Peters 
of the College of Law of the State 
University of Iowa. And in Brook- 
lyn, Charles J. Buchner, president 
of the Brooklyn Bar Association, has 
offered to help find jobs for young 
lawyers interested in trial work. Mr. 
Buchner says one great cause of 
court congestion is a shortage of 
trial lawyers, and yet many young 
men say it is impossible to get a 
start in that work. Mr. Buchner 
offers a helping hand. 


—— = 


® The battle of the bar associations 
against unethical conduct and un- 
authorized practice seems to never 
cease. From West Virginia comes a 
report that the Committee on Legal 
Ethics has administered reprimands 
to four attorneys—the first actions of 
this type in the history of the State 
Bar. And the Ohio State Bar Associa- 
tion’s Committee on Local Bar Activ- 
ities has recently sponsored a ““Work- 
shop on Unauthorized Practice”, 
which included addresses and general 
discussion of the problem. In Ohio, 
the Legal Ethics and Professional 
Conduct Committee of the State Bar 
Association has urged that a quali- 
fied, full-time employee be hired to 
handle investigations of complaints 
and to follow up the judgments of 
the committee. The Committee, of 
which Matthew J. Smith is Chair- 
man, has concluded that the com- 


plaints “cannot be promptly or 
adequately disposed of by the com. 
mittee method”. Finally, a_ special 
committee of the Utah State Bar 
Association and the Utah State Med. 
ical Association has promulgated 
“Standards of Practice Governing 
Lawyers and Doctors’. In a pream. 
ble, the Committee acknowledges 
that “a substantial part of the prac- 
tice of law and medicine is cop. 
cerned with the problems of persons 
who are in need of the combined 
services of a lawyer, doctor and hos. 
pital; and that the public interest 
and individual problems in these cir- 
cumstances are best served only asa 
result of standardized cooperative 
efforts of all concerned. . . .” The 
standards deal with such matters as 
doctors’ reports and doctors as wit- 
nesses. Also included is a standard- 
ized Medico-Legal Authorization by 
which a client would give his lawyer 
power to provide for the payment 
of doctors’ fees. 
— aN — 

=" The Empire State Chapter of the 
Federal Bar Association has unani- 
mously elected Miss Mollie Strum 
for an additional year’s term as pres- 
ident. Miss Strum, a trial attorney 
in the Justice Department, recently 
received the Distinguished Service 
Citation the New York State 
Federation of Business and Proles- 


of 


sional Womens’ Clubs, and was the 
only woman lawyer invited by the 
Federal Judiciary to the Judicial 
Conference for the Second Circuit 
at Hartford. As President of the New 
York Chapter of the Federal Bar 
Association, Miss Strum has planned 
and presided at forums that attracted 
the Bench, Bar and general public. 
Oe — 





® Several state and local bar asso 
ciations have established machinery 
for the collection of law books s0 
urgently needed by the young gov 
ernments in the Far East. The origi- 
nal appeal for law books was made 
by Chief Justice Robert G. Simmons 
of the Nebraska Supreme Court, 
who, during a visit to the Orient two 
years ago, found judges and lawye!s 
there “hungry for American law 
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books”. One distinguished jurist, 
Judge Simmons says, was studying 
American jurisprudence in the li- 
brary of the American Information 
Office. The appeal has been met by 
the Ohio State Bar Association, 





among others, by designating its law 
library committee to solicit the 
state’s lawyers for lists of old case 
books and texts. The lists will be 
sent to Judge Simmons, who will 
screen them. The Ohio State Bar 
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Association will pay for packing any 
book, designated by Judge Sim- 
mons, and the United States Infor- 
mation Agency will pay the transpor- 


tation to the Orient. 
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Practicing Lawyer's guide to the 
current LAW MAGAZINES 








Arthur John Keeffe . Editor-in-Charge 


Antrrrust: From a bread-and- 
butter standpoint the practicing law- 
yer would be well advised to address 
a letter to the Superintendent of 
Documents, Government Printing 
Office, North Capitol and H Streets, 
N. W., Washington, D. C., and re- 
quest the Report of the Attorney 
General’s Committee on its recent 
Study of the Antitrust Laws, price 
one dollar; the Report of the Feder- 
al Trade Commission with respect 
to mergers, price 55 cents; the final 
report of the Hoover Commission, 
price 25 cents; and the Report of the 
Task Force of the Hoover Commis- 
sion on Legal Services and Proce- 
dures, price $1.25. The importance 
of each of these reports to lawyers 
cannot be overstated and discussion 
of them will occupy many hours at 
bar association meetings and fill 
many pages of all the law reviews. 
Their publication in 1955 was the 
number one legal event of the year. 

The chairmen of the Attorney 
General’; Antitrust Committee were 
Stanley Barnes, the current trust 
buster, and S. Chesterfield Oppen- 
heim, the Michigan Law professor. 
lt is quite appropriate therefore to 
find the Michigan Law Review de- 
voting ‘is entire June, 1955, issue 


(Vol. 5', No. 8, pages 1033 to 1152) 
{0 a symposium on the report. For 
acopy ‘rite the Review at Hutchins 
Hall, nn Arbor, Michigan, and 
end $:.50. I strongly advise anyone 
who gs the Committee’s Report to 
send | 


this Michigan symposium 


for two reasons. First, it is very well 
written. Second, the nature of the 
Committee’s Report is such that 
after you finish a chapter, you need 
a critical appraisal of what you have 
read to sharpen and focus your 
thinking. Test this out by reading 
Chapter 4 of the Committee’s Report 
against the superlative piece Kendall 
DeBevoise’ writes with respect to it 
in the Michigan symposium. 


I must make one further com- 
ment. Not enough practicing law- 
yers write for the law reviews. And 
it is refreshing to see so many of 
them contribute to this Michigan 
symposium. 

The Michigan symposium begins 
with “Basic Antitrust Concepts” by 
Professor Kenneth S. Carlston of the 
University of Illinois Law School 
(pages 1033-1058). Professor Carl- 
ston summarizes and evaluates Chap- 
ter 1 of the Committee’s report. The 
problems of Sections 1 and 2 of the 
Sherman Act are discussed, includ- 
ing the tug of war between the per se 
violation approach and the rule of 
reason, special difficulties in proof 
of conspiracy, the probative value of 
“conscious parallelism”, the nature 
of monopoly power, and the mean- 
ing of trade or commerce among the 
several states. Although the writer 
disagrees with some aspects of the 
Committee’s conclusions, he _pre- 
dicts: ‘““The clarity and exactness of 
its analysis and the intrinsic persua- 
siveness and authority of its state- 
ments will have a continuing and 
substantial effect in the adjustment 


of antitrust controversy both in and 
out of our courts.” 


The next article is: “The Anti- 
trust Laws in Foreign Commerce”’ 
by Robert A. Nitschke, of the Michi- 
gan Bar (pages 1059-1072). The ap- 
plication of antitrust concepts to 
business conducted outside the 
United States is a confusing prob- 
lem, marked by extreme positions. 
Mr. Nitschke provides a summa- 
tion of the Committee’s report, 
which he believes lays a foundation 
for the clarification and solution of 
these difficulties. The application of 
the rule of reason test to foreign 
trade, the permissible scope of joint 
activities abroad, as well as factors 
of international politics are consid- 
ered in this thoughtful article. 


With Mr. Nitschke’s piece I 
strongly advise the reading of the 
article by Professor Wolfgang Fried- 
man, of the University of Toronto 
Law School, in the February, 1955, 
issue of the Canadian Bar Review 
(Vol. 33, No. 2, pages 134-63) with 
respect to the Canadian antitrust 
laws (write the Canadian Bar Asso- 
ciation for this, 88 Metcalfe Street, 
Ottawa, Ontario, Canada, and send 
a dollar) and the article by Joseph 
W. Burns, of the New York Bar, in 
the October, 1955, issue of the new 
Antitrust Bulletin (Vol. 1, No. 5, 
pages 303-327) with respect to the 
British, French and Italian antitrust 
laws and the problems facing Ameri- 
can businessmen in Europe (write 
Federal Legal Publications, Inc., 18 
Rose Street, New York 38, New York, 
for this copy of the Antitrust Bulle- 
tin and send $2.00 for it or $17.50 
for ten issues). 


The significance of the article by 
Mr. Burns is twofold. He is Chief 
Counsel of the Kilgore Antitrust 
Committee which since April, 1955, 
has been studying what legislative 
recommendations, if any, are to be 
made to the second session of the 


February, 1956 * Vol. 42 181 














































Law Magazines 


84th Congress in 1956 with respect 
to the Committee’s Report. Senator 
Harley W. Kilgore, of West Virginia, 
is Chairman of the Judiciary Com- 
mittee of the Senate and also Chair- 
man of its Subcommittee on Anti- 
trust and Monopoly. The other 
members of the subcommittee are 
Senators Wiley, Langer, Dirksen, 
Hennings, O’Mahoney and Kefauv- 
er. Hearings were held with respect 
to foreign trade and Senator Kilgore 
and Mr. Burns held conferences in 
the fall of 1955 with American busi- 
nessmen in London, Paris and Rome. 
Those interested in foreign trade 
will want to read the report Mr. 
Burns has written about what our 
businessmen abroad told him and 
Senator Kilgore. Those of us who 
are not so interested in foreign trade 
will want to obtain a copy of the 
report that the Kilgore Antitrust 
Committee makes to the 84th Con- 
gress at its second session. 

I must also call to the attention 
of the profession the article (pages 
289-301) that Professor Morris D. 
Forkosch, of Brooklyn Law School, 
has in this same issue of the Anti- 
trust Bulletin with Mr. Burns’. Dur- 
ing 1955 Congress passed two very 
important antitrust laws. Fines have 
been increased from $5,000 to $50,- 
000. A uniform four-year statute of 
limitations for treble damage actions 
has been enacted. And United States 
v. Cooper, 312 U.S. 600, has been 
overruled and the United States may 
now sue for single damages at its 
own legal expense. Professor Fork- 
osch contends that, when the United 
States sues, “only a consumer’s injury 
may be made the basis for-such an 
action; and that, insofar and to the 
extent that the United States is an 
entrepreneur and suffers damages ‘in 
its business’, its remedy lies else- 
where.” 

In the June, 1955, Michigan sym- 
posium, Kendall B. DeBevoise, of 
the New York Bar, writes on ‘“Anti- 
trust Policy in Distribution” (pages 
1073-1092) . His piece is outstanding. 
DeBevoise recognizes that the Com- 
mittee had “to fish or cut bait” as to 
whether the Clayton Act as amended 
by the Robinson-Patman Act con- 


flicts with the Sherman Act. De- 
Bevoise says “it cut bait” and at- 
tempted to “harmonize” the three 
acts. 

Because of it, few affirmative legisla- 
tive recommendations appear. Rather 
is the general result a well-intended 
lecture on how, hopefully, the law 
should be interpreted administratively 
and judicially. And no matter how it 
may be received in various quarters it 
constitutes, for the practitioner the 
completest yet most compact Horn- 
book on the subject now available. 
[page 1075]. 

The valuable feature of the De- 
Bevoise article is that he addresses 
his remarks to Chapter 4 of the Com- 
mittee’s Report and takes up each 
phase seriatim. He agrees that “re- 
fusals to deal” “are generally safe 
from antitrust if not conceived in 
combination or conspiracy” and the 
present law is satisfactory. But when 
the Report takes the position that 
no legislation is necessary with re- 
spect to exclusive dealing because 
“the Federal Trade Commission has 
voluntarily taken the ‘actual Fore- 
closure’ (of the market) approach 
in preference to the Supreme Court’s 
‘quantitative substantiality’ (in the 
Standard Stations case and) “what 
is good for the commission is good 
for the courts”, DeBevoise remarks, 

Where this leaves the matter is the 
reader’s guess. If the Federal Trade 
Commission were to reverse the field 
and apply the Standard Stations rule 
(which it has every right to do) 
would this part of the Report become 
a wilderness voice? Without legisla- 
tive Recommendation of any kind, 
this part is little more than a lawyer's 
brief on one side of a very real ques- 
tion [page 1078]. 

DeBevoise favors repeal of the fair 
trade laws and praises this part of the 
Report. But he is not so sure about 
phrases in the Robinson-Patman Act 
as the Committee. “Goods of like 
Grade and Quality” probably will 
be strictly construed. But the Com- 
mittee is optimistic in believing that 
Minneapolis-Honeywell and Auto- 
matic Canteen kill the Second Cir 
cuit’s view of the Moss case that 
“the mere fact of differential pricing 
alone made out a prima facie case 
under section 2 (a) of the act.” And 
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although the Committee beli« 
injury to competition meant | 
is injury to the market as a 
the Federal Trade Commissi 
the Courts may not agree. Es» ecially 
is this so because “If the Cor mittee 
is right, Congress was mistaken and 
did not add anything new” when it 
passed the Robinson-Patmian in 
1936. It just repeated what the Clay. 
ton Act had been saying “since 1914”, 
On the cost defense, the Conmittee 
has not made “any very considerable 
contribution” but there is “a patch 
of blue sky” in the Advisory Com- 
mittee appointed by F. T. C. The 
Quantity Limits Proviso now under 
review in the Firestone case is what 
the Committee calls it “a crude form 


es the 

2 (a) 
vhole, 
n and 


of price fixing by administrative 
fiat’. DeBevoise that the 
changing exemption 
should mean “a spontaneous shift 
in market conditions beyond the 
seller’s control”. But if the good 
faith provision is to be interpreted 
under a rule of reason as the Com- 
mittee suggests “independent whole. 
salers and retailers’ fear “it will 
mark a return to pre-1936 days with 
the chains and other mass _purchas- 
ing organizations free again to exact 
preferential treatment from suppli- 
ers”. DeBevoise believes the good 
faith provision should be clarified 
one way or the other. And he feels 
the same about the brokerage and 
discount provisions. And despite 
Automatic Canteen, DeBevoise, un- 
like the Committee, wants Section 
2(f) clarified with respect to a buy: 
er’s liability. DeBevoise agrees that 
the criminal provisions in Section 3 
should be repealed as the treble 
damage action is penalty enough but 
he questions whether the validity ol 
functional discounts should be lelt 
to interpretative reform, and praises 
the report’s discussion of delivered 
pricing. 


agrees 
conditions 


In concluding his discussion, De 
Bevoise says “there are glaring it 
consistencies and conflicts in oul 
antitrust structure” which “the Com 
mittee has done its best to smooth 
over.” He then says, 


But I cannot agree that laws which 
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Pedesirianism 
(Continued from page 121) 


pensation do not apply in automo- 
bile accident cases, it seems quite 
unjustifiable to deprive the victim 
of this right to recover damages 
for an injury which may be more 
srious to him even than his tem- 
porary disability itself. Even Profes- 
sr Young Smith, who advocated the 
adoption of the Columbia Plan, felt 
the inequity of this situation and 
suggested “some allowance for pain 
and suffering”’.®! But the compensa- 
tionists have a pat answer for this 
objection, too: “If you don’t like it, 
take out additional insurance.” The 
merits of this answer have been dis- 
cussed above. 

The out-of-state motorist pays 
nothing, even though he caused the 
accident. A compensation-state mo- 
torist pays twice. 

The first situation inevitably de- 
velops where a motorist from a state 
which has not adopted a compensa- 
tion plan, causes an accident in a 
“compensation state”. Since the vic- 
tim has no right of action for fault 
(under an “exclusive” plan) , he will 
resort to the compensation fund. 
The responsible motorist, on the 
other hand, who has never contrib- 
uted to the compensation insurance 
fund, pays nothing unless the plan 
holds him liable for compensation 
regardless of fault, even though he 
has been under no legal obligation 
to take out compensation insurance. 
If so, recovery by the victim will 
again depend on that motorist’s fi- 
nancial responsibility. Contrariwise, 
where a motorist from a compensa- 
tion state causes an injury in a non- 
compensation state, he obviously 
will be exposed to an action in tort, 
although he thought he had “bought 
off” that action by his compensa- 
tion insurance. Hence, this motorist 
pays twice. The compensationists’ 
answer is: “There must be uniform- 
ty!” Those who are familiar with 
the vicis;itudes of uniform laws, the 
difficu) t encountered in their enact- 
ment ad the diversity of their in- 
rpret. ion, know how much chance 


of success such an attempt would 
have, 


A number of situations are com- 
pletely disregarded by the various 
compensation plans. Their examin- 
ation would go far beyond the scope 
of this article. Among them are ques- 
tions involving compensation in the 
case of injuries caused by drivers 
who, contrary to law, remain unin- 
sured, in cases of automobiles col- 
liding with objects or vehicles other 
than automobiles, thereby causing 
injury to owners, operators or pas- 
sengers, injuries resulting from bad 
road conditions, etc. 


Money’s No Object... 
Some Sober Statistics 


“Can we afford it?” When you get to 
the question of cost, the compensa- 
tionists get really angry. “Oh no! 
Not that again!” But, if they must, 
they come up with some vague fig- 
ures, refer again to actuarial data 
which, however, are quite unobtain- 
able, because no one has any basis 
on which to found an estimate, or 
refer again to workmen’s compensa- 
tion costs which, as above indicat- 
ed, would be utterly inapplicable. 

However, the Columbia Plan did 
venture into the field of guessing at 
the cost of such a compensation 
scheme. Its estimate was that a com- 
pensation plan based on the New 
York Workmen’s Compensation law 
would cost the policy holders 161 
per cent of the cost of liability in- 
surance then prevailing in Massa- 
chusetts. In 1929 this would have 
amounted to $31,120,000. The ac- 
curacy of that estimate has been 
vigorously attacked by competent 
experts. In 1930 Austin J. Lilly, Gen- 
eral Counsel of the Maryland Cas- 
ualty Company, estimated that, 
taking into account a modest cost of 
administration of only 20 per cent, 
medical, hospital and funeral ex- 
penses and a few other factors, such 
as an increase in claims due 
to an increased “claim-conscious- 
ness” which such plans will inevi- 
tably evoke, the loss cost to Ameri- 
can motorists with their 25 million 
motor vehicles then registered, 
would come to $866,160,000 per an- 
num.?2_ But today, with 61 million 
registered automobiles, a higher rate 
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of injuries and deaths than in 1930, 
with higher standards to be consid- 
ered, higher costs of administration 
and an even greater claim conscious- 
ness,°3 those figures would be im- 
measurably increased beyond any 
imaginable capacity of motorists to 
defray the cost. Their only solution 
would be —“pedestrianism”. 


Isn’t this a logical conclusion if 
we consider that in 1952 the owner 
of a private passenger car in New 
York City who had a young driver 
in the family paid an annual pre- 
mium of $288.54 for a liability in- 
surance for bodily injury with $100,- 
000, $300,000 and $5,000 property 
damage coverage limits? How many 
motorists could afford a substantial 
increase over those rates which a 
compensation insurance would nec- 
essarily involve? 

Can it be seriously questioned, 
moreover, that the adoption of 
a compulsory compensation plan 
would inevitably lead to ‘state so- 
cialism? Even though the compen- 
sationists claim that the fund could 
be administered by private insur- 
ance, it is clear that, under the pres- 
sure for lower rates, the state would 
have to take over and the fund 
would become a state monopoly and 
a plaything in the political game. 
We might do well to remember Pres- 
ident Eisenhower’s statement before 
the American Medical Association's 
House of Delegates on March 14, 
1965: “. I don’t like the word 
‘compulsory.’ I am against the word 
‘socialized.’ Everything about such 
words seems to me to be a step to- 
ward the thing that we are spending 
so many millions of dollars to pre- 
vent; that is, the overwhelming of 
this country by any force, power or 
idea that leads us to forsake our 





31. Supra note 8 at 802. 

32. Lilly, supra note 3, at 22. In 1929, as 
reported by Mr. Lilly, Charles J. Haugh, Actu- 
ary for the National Bureau of Casualty and 
Surety Underwriters, calculated that the mini- 
mum cost of compulsory automobile compen- 
sation insurance in New York would be $80,- 
351,695 a year, not counting assessments for 
claim adjudication and not considering the 
effect of increased claim frequency or the 
cost of accidents occurring outside of New 
York State. 

33. It might be noted that according to a 
communication from the New York Compen- 
sation Insurance Rating Board, dated Novem- 
ber, 1955, the average cost per workmen's 
compensation case rose from $287:87 in 1932 
to $860.35 in 1952. 
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traditional of free enter- 
prise.” 

The compensationists point with 
pride to the “smooth operation” of 
the Saskatchewan Plan, the general 
features of which were outlined 
above, and which operates under 
an exclusive state insurance fund. 
Again, an analogy is attempted 
where no analogous problems exist: 

(a) It has been estimated that the 
Ohio Workmen’s Compensation 
Law, for example, provides from 
two to four times the benefits that 
the Saskatchewan Plan offers.?4 

(b) The province of Saskatche- 
wan is one of the most thinly popu- 
lated areas in North America, the 
number of its people being under 
900,000. The number of vehicles in 
Saskatchewan is estimated at 125,- 
000 to 150,000, with 25 to 30 per 
cent of them at least 20 years old. 
In view of the climate, only 42 per 
cent of the roads are open all win- 
ter.35 What an analogy to draw to 
conditions prevailing in the State of 
New York, for example, with a pop- 
ulation of 14,830,192 (according to 
the 1950 census), 4,549,252  regis- 
tered motor vehicles with 6,157,319 
licensed drivers, travelling more 
than 39,144,000,000 miles during 
1954136 Again, can we make even 
an intelligent guess as to the cost 
involved if such a plan were put 
into operation in this country? 


Ill. The Record 


system 


Thus, it is easy to see why the 
compensation plans have been vig- 
orously opposed and consistently re- 
jected by legislatures, bar associa- 
tions, individual lawyers, insurance 
companies and legal writers. Even 
Arthur Ballantine, the chairman of 
the committee recommending the 
Columbia Plan, is reported to have 
stated to the public press “that he 
had changed his position; that he 
no longer believed that the conclu- 
sions set forth in the Ballantine re- 
port were the answer to this prob- 
lem . . .”37 In New York, a public 
hearing on the Ballantine Report 
was held by the Judiciary Commit- 
tee of the 1938 Constitutional Con- 
vention, composed of some of our 
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most distinguished judges and lead- 
ing businessmen. In the huge As- 
sembly Chamber, packed to capaci- 
ty, many lay organizations opposed 
the plan. The President of the New 
York State Grange, speaking for the 
farmers of the state, pointed out 
that the cost of such a plan would 
be so high that no farmer would be 
able to drive either a pleasure car 
or a truck. Similar objections were 
raised by the President of the New 
York State Automobile Clubs, the 
President of the State Chamber of 
Commerce and the Secretary and 
Treasurer of the Small Business 
Men’s Association of Upstate New 
York. The plan was rejected by 
the committee and never reached 
the floor. 

The plan was also before the 
American Bar Association. The 
Conference of Bar Delegates to the 
Fifty-Seventh Annual Meeting of 
the American Bar Association in Mil- 
waukee, Wisconsin, on August 29, 
1934,. under the chairmanship of 
Robert H. Jackson, considered the 
report of a Special Committee on 
Accident Litigation. Its chairman, 
Henry S. Drinker, Jr., who had been 
a member of the committee which 
prepared the Columbia Plan, advo- 
cated the adoption of the plan. 
Faced by strong opposition, led 
by Howard D. Bailey, the Confer- 
ence, after thorough consideration, 
voted “overwhelmingly against the 
recommendation of the Chairman 
of the committee in favor of com- 
pensation plan.’’5 

We have already referred to the 
opposition to compensation plans 
expressed by the State of New York, 
Insurance Department.®? 

Numerous bar associations like- 
wise rejected the plans as unfair, too 
costly and impractical. Thus, under 
the chairmanship of James B. Dono- 
van, the Committee on Insurance 
Law of The Association of the Bar of 
the City of New York in its report 
to the meeting of that Association 
on December 9, 1952, concluded, for 
specific reasons stated in its report, 
that “there does not exist substantial 
reason in the field of automobile ac- 
cidents for the abandonment of the 


basic theory of liability base« upon 
fault and the substitution of expand 
ing administrative bodies {or the 
courts’’.4° 

On March 3, 1955, the Justices of 
the Appellate Division of the Sy 
preme Court of New York, First De. 
partment, published “A Statement 
to the Citizens of New York City’ 
dealing with court problems. With 
reference to the compensation plans 
the statement contains these words: 
“Perhaps because we are judges an( 
lawyers, we are not yet persuaded 
to embrace this system of slide rule 
justice. Fault is still a fair and jus 
consideration in the determination 
of liability and a person injured 
wholly through the fault of another 
should not be limited in his recovery 
of damages to something less than 
his full loss.” While conceding that 
compensation systems should be giv. 
en consideration against the perpet 
uation of long delays, the judges 
recommend remedies directed to 
ward an improvement of the court 
system rather than the elimination 
of negligence cases from the courts 

We are a nation committed to the 
principles of democracy. Hence, the 
ultimate question is: “what do the 
people want?” In 1930 the popular 
reaction was forecast in these words: 
“In my humble opinion, if the mo 
torists of the United States—if the 
automotive interests in the United 
States—are burdened with an addi 
tional overhead of approximatel) 
nine hundred millions of dollars pet 
annum, there will indeed be wrath 
instead of balm in Gilead; and from 
the standpoint of economic loss and 
cost, our last state will be worse than 
our first.’’41 

More recently, the voters of thi 


34. See McVay, supra note 15, at 164. 

35. Ibid., 164, 165. 

36. State of New York Bureau of Motor Ve- 
hicles, New York Sarery Responsismity AX 
NUAL Report 2 (1954). 

37. Donovan, Our Association’s Program 
Aid Victims of Financially Irresponsible Mo- 
torists, 25 New York State Bar Associamios 
ButieTiIn 302, 309 (1953). 

38. 59 A.B.A.Rep. 61 (1934). - 

39. The Problem of the Uninsured Motors 
51 (1951), supra note 28. ' 

40. Association of the Bar of the,City 
New York, Report on Prosiem CrraTeD BY i 
NANCIALLY IRRESPONSIBLE Motorists 10 (1952) 
See also, Address by Crandall Melvin at the 
Mid-Summer Meeting of the New York State 
Bar Association at Saranac Inn, N. Y., July | 
1938. 

41. Lilly, supra note 3, at 22, 22 
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have spoken unmistakably 
in the last November balloting. 
[heir reaction has been well sum- 
marized in these words: “It [the di- 
rect evidence] shows a revolt, above 
all, against the constant increase of 
government spending . . . The voters 
overwhelmingly rejected a proposal 
to increase the state’s [Ohio’s] un- 
employment compensation benefits 
... The votes of many factory work- 
ers, including rank-and-file CIO 
members themselves, must have been 
against this proposal to bring about 
such a defeat.” The author also 
points out: “Over the country as a 
whole, the balloting resulted in the 
defeat of 75 per cent of the bond 
issues proposed to finance road 
building and other projects. This 
reversed the pattern of recent years 
in which the voters have ratified an 
average of 85 per cent of the bond 
issues submitted to them.’’42 


countl 


IV. The Remedy 


It would be quite erroneous to 
infer from what has been said that 
the writers suggest that “‘all is well” 
and that we should complacently sit 
back and do nothing. On the con- 
trary, we maintain that vigorous ac- 
tion is necessary both to reduce the 
toll of deaths and injuries caused by 
automobiles and to facilitate the re- 
covery of adequate damages by the 
victims of such accidents. 


However, if our endeavors are to 
have direction, as they must, we 
ought to establish a point of depar- 
ture, and to that end determine: 

l. The extent of the evil to be 
remedied, and 

2. The therapy to be applied. 

The American motorists have 
been publicly pilloried as arch sin- 
ners, as killers of men, women and 
children on a scale equivalent to 
ass slaughter. Therefore, it seems 


only fai. to look at their record and 
(0 see ‘> what extent they deserve 
such a vholesale condemnation. 

In 1° +4, out of 72,200,000 licensed 
drivers » the United States*? 43,000 
oF 06 »er cent were involved in 
fatal acidents and 1,350,000, or 1.9 
per cei t were involved in non-fatal 
accide: 15.44 This means that out of 


the total of licensed drivers in the 
entire country, 1.9 per cent were in- 
volved in accidents causing death 
or bodily injury. To be sure, such a 
record must be improved, the toll 
must be drastically cut down. But 
does this record justify the branding 
of the innocent operators of the “‘re- 
maining” 98.1 per cent of all motor 
vehicles as “killers” who must be 
held liable for the injuries caused 
by the 1.9 per cent? Is this record 
really so damnable if we consider 
that those 58 million vehicles and 
their 72,200,000 drivers traveled 560 
billion miles in 1954? It seems that 
American motorists succeeded in 
avoiding a good many of those “in- 
evitable” accidents, even though 
doubtless more should have been 
avoided. 

The financially irresponsible mo- 
torist is undoubtedly a menace on 
the roads of our country. But the 
harm done by him has been exagger- 
ated beyond all proportion. It was 
easy to do that, because the term 
“financial irresponsibility” has a 
strong emotional appeal and is a 
cloak broad enough to cover up a 
good number of chinks in the ar- 
mor. Let us examine some of those 
gaps, by reducing generalities to 
figures in the State of New York, 
which, after all, has the odious privi- 
lege of being the state with the 
fourth largest number of deaths 
caused by motor vehicles in 1954. 

Using the figures published by the 
New York Bureau of Motor Vehicles 
for 1952, Henry S. Moser, General 
Counsel of the Allstate Insurance 
Company, discloses** that of the 160,- 
000 people injured as a result of 
motor vehicle accidents in that year, 
less than 50,000 suffered injuries of 
a serious nature while 2,100 people 
were killed. Since the Bureau of Mo- 
tor Vehicles reported that more than 
96 per cent of accident participants 
were then insured (the figure for 
1954 is given as 96.08 per cent), 4 
per cent of motorists involved in 
accidents were uninsured. Thus, it 
may be assumed that there was no 
liability insurance in approximately 
only eighty cases where the accident 
resulted in deaths, and only 2,000 
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cases where serious injuries were suf- 
fered (the number is proportionate- 
ly smaller for 1954, because of a 
reduction of the death and injury 
rate and the increase of the number 
of insured motorists, as indicated 
above) . 

As Mr. Moser also points out, not 
all motor vehicle accidents in which 
financially irresponsible motorists 
are involved entail legal liability. 
For example, the same report indi- 
cates that 26 per cent of the acci- 
dents in which people were killed 
and 15 per cent of those in which 
people were injured occurred in up- 
sets or in collisions with fixed ob- 
jects, where liability usually does not 
exist. 

Finally, it must be remembered 
that not all uninsured motorists are 
financially irresponsible. In 1954, for 
example, security deposits under the 
New York Safety Responsibility Law 
numbered 5,815 with amounts total- 
ling $1,248,536. In addition, 21,248 
releases were filed with the Bureau 
of Motor Vehicles.*6 

In order to obtain a clear picture, 
we cannot forget that, even where 
there is liability on the part of the 
financially irresponsible motorist, 
the victim by no means always re- 
mains uncompensated. Such _pay- 
ments are received through work- 
men’s compensation, personal and 
group accident insurance, hospital- 
ization insurance (Blue Cross) , Blue 
Shield, the various insurance plans 
sponsored by labor unions, etc. Mr. 
Moser, in the above cited article, 
refers to a report of the New York 
Health Insurance Council for 1952 
which discloses that in New York 
State “11,300,000 persons were pro- 
tected by Hospitalization Insurance, 
8,500,000 against surgical expenses 
and nearly 4,000,000 against medical 
expense.” 

Recently, the insurance compa- 





42. Hazlitt, Revolt Against Spending, News- 
WEEK, November 21, 1955 page 95. 

43. Accmpent Facts 1955, supra note 24, 
at page 43. The number of registered motor 
vehicles in the United States in 1954 is there 
given as 57,900,000. However, according to 


Best’s Weekly News Digest, Fire and Casualty, 
October 24, 1955, that number now stands at 
61,000,000. 

44. Id. 

45. The Financially Irresponsible Motorist, 
25 New York State Bar Buiuetin 326 (1953). 

46. Supra, note 36. 
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Pedestrianism 


nies have taken steps toward allevi- 
ating the harm done by the unin- 
sured motorist. They have extended 
without charge all automobile lia- 
bility policies to cover bodily injury 
to an insured caused by the negli- 
gence of any uninsured motorist in 
limits of $10,000 for each person, 
subject to a maximum of $20,000 
per accident. The new coverage also 
extends to guests of the insured and 
to the insured and members of his 
family as pedestrians. A small addi- 
tional premium will be charged on 
renewals after November 15, 1955. 


The Therapeutic Action... 
For Maximum Relief 


Having thus reduced the problem 
to its proper proportions, we may 
now briefly consider the therapeutic 
action taken and to be taken, in 
order to provide maximum relief. 
Unfortunately, space limitations will 
permit «as little more than to list 
some of those measures, leaving a 
more careful evaluation to other 
publications. 

Financial responsibility laws have 
been enacted in forty-four states. 
While different in detail, they all 
require security and proof of respon- 
sibility from a motorist involved in 
an accident. If such proof is not sup- 
plied, the motorist’s driver’s license 
and registration are suspended. To 
illustrate only some of the results of 
such laws: It is reported that in 
Ohio, between March 1, 1953, when 
the law took effect, and January 15, 
1954, $209,010.20 were received as 
security deposits, while 4,778 driver’s 
licenses and registrations were re- 
voked. In New York, where prior to 
the enactment of the Financial Re- 
sponsibility Law less than 30 per 
cent of all cars were insured, the 
figure now stands at 96.08 per cent, 
while in New Hampshire the law 
had the effect of raising the number 
of insured cars from 36 to approxi- 
mately 85 per cent. Thus this type 
of law certainly operates toward in- 
ducing motorists to insure. 

The enactment of impoundment 
laws has been suggested, providing 
for impoundment of motor vehicles 


involved in certain types of accidents 
in the absence of financial responsi- 
bility. This type of law would serve 
as an additional stimulus for motor- 
ists to insure themselves. 

Unsatisfied judgment fund stat- 
utes have been tried, such as those 
enacted in New Jersey or North 
Dakota.4? 

Court congestion constitutes one 
of the main arguments of the com- 
pensationists in favor of their respec- 
tive plans. But they do not concen- 
trate on relieving such congestion. 
Instead, they advocate amputation 
in place of treatment. Since New 
York City is considered the worst 
congested-court area, especially with 
respect to cases in the Supreme 
Court, our remarks will be directed 
to that situation, even though court 
congestion exists in other densely 
populated centers, such as Boston, 
Chicago and others. 

Court calendars are overcrowded, 
even if we bear in mind “that ap- 
proximately 95 per cent of all 
personal injury and death actions 
brought in all of the courts of New 
York State are disposed of by settle- 
ment and that no more than 5 per 
cent are tried to conclusion”’.48 

The various causes contributing 
to this unfortunate situation have 
been discussed by a number of legal 
scholars, judges, commissions, etc.*9 
We shall list only a few: 

(a) The bringing of actions in 
the Supreme Court which do not 
belong there. A report of the Com- 
mittee on Calendar Congestion, un- 
der the chairmanship of Justice 
David W. Peck, submitted in 1952 
found that between 50 and 60 per 
cent of all Supreme Court suits were 
settled within $1,000, while 40 per 
cent were settled under $500, and 
75 to 85 per cent were settled for 
less than $3,000, the present limit of 
Municipal Court jurisdiction. Only 
5 per cent were settled for an amount 
exceeding $6,000, the present juris- 
dictional limit of the New York City 
Court.®° A proper evaluation of their 
clients’ claims by the attorneys 
would have resulted in bringing the 
action in the proper court or in a 


settlement without court interven- 
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tion. 

(b) Delay in settling cae until 
the eve of the trial. A vigcrous at 
tack on this problem by tic negli. 
gence Bar would doubtless remedy 
the situation. 

(c) Insufficiency of the judicial 
manpower. In spite of the increase 
in population and in the number of 
motor vehicles, the number of judges 
in the Supreme Court in the counties 
of New York and the Bronx has re. 
mained substantially the same since 
1936. In Brooklyn, there has been 
no increase in the number of judges 
in the last twenty-four years. A simi- 
lar situation exists in Queens and in 
some of the metropolitan centers up- 
state. The Temporary Commission 
on the Courts has recommended the 
appointment of additional Supreme 
Court justices in its 1955 Report.*! 

Vigorous efforts at improvement 
have been made and continue to be 
made. Other devices are now undet 
consideration. Among the remedies 
which have already been put into 
operation and which are being ex. 
panded are, for example: 

(a) Temporary  inter-court as 
signment of judges in the City ol 
New York, in effect since January |, 
1954. Under this plan County, Gen- 
eral Sessions and City Court judges 
are assigned to the Supreme Court 
and, similarly, Special Sessions and 
Municipal Court judges are assigned 
to the City Court. 

(b) Pre-trial conferences. This 
device has been eminently successful, 
especially in Kings County and 
Queens, where, as a result of so- 
called “mass” pre-trials, 8,223 and 
3,349 jury cases respectively were dis 
posed of between July 1, 1953, and 
June 30, 1954.52 Similarly, in 1950- 
51 of about 5,000 cases pre-tried in 





47. For some additional details regarding 
such statutes, see McVay, supra note 16, # 
150, 151; Association of the Bar of the City “ 
New York, supra note 40, at 3-18; MeNiect 
and Thornton, supra note 20, at 605-608. 

48. 1955 Report or THE TEMPORARY COMMIS: 
SION ON THE CoURTS TO THE GOVERNOR AND THE 


LEGISLATURE OF THE STATE OF New YORK a. 

49. See e. g.: McNiece and Thornton, supra 
number 20, at 597-603; Benson, Let’s Get T0- 
gether, 26 New York Srare Bar Butters 
300 (1954); supra note 48, etc. 

50. Cited by Benson, supra note 49. 

51. Supra note 48, at page 39. 

52. TWENTY-FIRST ANNUAL REPoRT OF THE J0- 
DICIAL COUNCIL OF THE STATE OF New YORK 
(Table 5) (1955). 
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the Supreme Court in New York 
County, 40 per cent were seefed and 
} per cent transferred to lower 
courts.°* 

(c) Increasing the number of 
cases tried without juries, an area 
in which the Bar can make a monu- 
mental contribution. 

The real cure must, of course, be 
applied to the source of the evil. 
Accident prevention is a remedy by 
far superior to any type of accident 
compensation. It has been estimated 


Law Magazines 
(Continued from page 182) 


are said to need so much interpretive 
reform should be left as they are. Nor 
can I agree that interpretative reforms 
suggested by lawyers and economists 
should be substituted for a clearer leg- 
islative restatement of such antitrust 
controls as our people believe neces- 
sary to the continuing prosperity of 
our distributive economy. [page 1092]. 


Bartholomew Diggins, of the Dis- 
trict of Columbia Bar, writes the 


Michigan Symposium piece on pat- 


ents, “The Patent Antitrust Prob- 
lem” (pages 1093-1118) . Mr. Diggins 
is frank to admit that his approach 
(0 patent-antitrust differs from the 
concepts of the Committee. He does 
not believe there is a problem; rath- 
et, patent-antitrust cases define the 
line at which one steps outside the 
protection of the patent laws into 
the prohibitions of the antitrust 
laws. Nevertheless, the writer dis- 
cusses the committee report as an 
invaluable handbook on such topics 
a the nature of the patent right, 
acquisition, non-use, individual li- 
cense limitations, multiple license 
limitatic 's, cross licenses, pools or 
interchanges, infringement suits, the 
misuse (: fense and remedies. 

Profes r Russell A. Smith, of 
Michig s own faculty, writes the 
plece o 
gave th 
ache (' 


labor which rumor has it 
Committee its biggest head- 
ntitrust and Labor”, pages 


that one fifth of the drivers cause 
four fifths of the accidents. Let’s con- 
centrate on that one fifth and cure 
them or eliminate them from the 
roads. Among remedies aimed at ac- 
cident prevention various measures 
have been suggested, such as the 
adoption of comprehensive visual 
tests, the improvement of driving 
tests, examination of accident-prone 
drivers, stronger legal sanctions 
against repeated offenders, exten- 
sion of safety programs, etc.54 

We are not willing to embrace the 


1119-1132). Smith 
with favor the Committee’s decision 
that its scope of inquiry was limited 
in the labor field to those union 
activities which were aimed at direct 
restraints on commercial competi- 
tion. The article gives a thoughtful 
survey and analysis of the case law 


Professor notes 


and statutory provisions as devel- 
oped by the Committee in this area. 
In writing of the Committee’s rec- 
ommended legislation to control 
specific union activities, Professor 
Smith stresses the potential danger 
resulting from legislation with gen- 
eral language; but he also recognizes 
the useful function of the Committee 
in demonstrating areas of uncertain- 
ty in the law. 

John T. Caldwell, of the Illinois 
Bar, writes the final piece in this 
grand Michigan symposium and a 
fine, interesting piece it is (“Anti- 
trust Administration and Enforce- 
ment” pages 1133-1152). Mr. Cald- 
well objects to the proposal of the 
Committee to give to the Antitrust 
Division of the Department of Jus- 
tice a limited subpoena power in 
civil cases, called the “Civil Investi- 
gative Demand”. If the purpose is 
to make the Attorney General stop 
using the grand jury to investigate, 
Mr. Caldwell would prefer that it be 
corrected by legislation “directly 
dealing with the problem”. And he 
states, 


The Committee might well have 


Pedestrianism 


philosophy of “pedestrianism”. Ours 
is a solid House of Law. True, the 
storms it has so steadfastly withstood 
have loosened some shingles of its 
roof. Let’s nail them down. But its 
underpinnings are firm. Let’s not de- 
stroy it and build, instead, a flimsy 
structure on the shifting sands of 
compensationist Utopia. 





53. For details regarding causes of court 
congestion in New York and remedies adopted 
and recommended, see supra note 48. 

54. See McNiece and Thornton, supra note 
20. 


recommended the outright abolition 
of the criminal prosecution as an out- 
moded device for modern business 
regulation. 


Mr. Caldwell also discusses the bill 
then pending to increase fines to 
$50,000, and favored the Committee 
suggestion raising fines to $10,000. 
Perhaps the best part of Mr. Cald- 
well’s article is his discussion of the 
Federal Trade Commission. He says: 


The Report is unaccountably brief 
with respect to F.T.C. activities. . . . 
It is interesting to note that shortly 
after release of the Committee report, 
another agency, the Hoover Commis- 
sion, issued a report calling for a com- 
plete separation of the prosecuting 
and adjudication functions of the 
Federal Trade Commission. . . . The 
Hoover Report proposes the creation 
of a new “Administrative Court of the 
United States” to be composed of a 
Tax Section, a Trade and a Labor 
Section, to take over the decisional 
functions now exercised by federal 
agencies operating within the indi- 
cated fields. . . . there are a number 
of conflicting considerations inherent 
in this important proposal which can- 
not be discussed in this article and it is 
unfortunate that the distinguished 
group of antitrust lawyers comprising 
the Attorney General’s Committee did 
not address themselves to this difficult 
and vital question. [pages 1147-8]. 


In conclusion Mr. Caldwell states 
“in the main the Report offers a 
blueprint for substantial increase in 


the effectiveness and fairness of anti- 
trust administration” (page 1152). 
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(Continued from page 129) 

now the Lieutenant General Com- 
manding the Army, disapproved the 
request. One gets a very clear im- 
pression from the Army’s annual re- 
ports that General Sherman did not 
take too kindly toward judge advo- 
cates generally. Only a few years 
earlier he had written, with seeming- 
ly ill-concealed pleasure, that the 
Bureau of Military Justice then con- 
sisted of one brigadier general and 
four majors, “which seems as small 
as possible”. In 1883 there was a 
total of nine J.A. officers, of whom 
four or five were in the field and the 
rest in Washington. Several of the 
major departments were without a 
judge advocate’s services, and when 
Winthrop went on leave to Washing- 
ton in late 1885 he left the entire 
West sans military counsel. 

Two important events occurred 
before Winthrop took that leave, 
however. The most important one 
was the difficulty into which Judge 
Advocate General Swaim had fallen, 
and the second was Winthrop’s pro- 
motion to lieutenant colonel. 

On April 22, 1884, Secretary of 
War Robert T. Lincoln informed 
President Arthur that General 
Swaim had committed a fraud upon 
a Washington banker, A. E. Bate- 
man. A court of inquiry shortly 
thereafter rendered a finding against 
General Swaim and brought forth 
the appointment by the President of 
a general court martial for his trial. 
Major General Schofield was Presi- 
dent of the court, which included the 
Chief of Engineers, the Paymaster 
General, the Surgeon General, the 
Quartermaster General, Brigadier 
General Terry and six regimental 
commanders. Major Asa B. Gardiner 
was the trial judge advocate, while 
General Swaim was defended by 
Judge Shellabarger and General 
Charles H. Grosvenor, of Ohio. 

With the Judge Advocate General 
hors de combat, so to speak, it was 
necessary that some changes be made 
in the Bureau of Military Justice in 
order that it might continue its work. 
On July 5, 1884, G. Norman Lieber, 
of New York, Winthrop’s senior by 
two years, assumed the post of Acting 


Judge Advocate General, a position 


he was to hold on a temporary basis 
for the next ten years. With Lieber’s 
promotion came Winthrop’s ap- 
pointment as Deputy Judge Advo- 
cate General with rank of lieutenant 
colonel. He had been in grade for 
about seventeen years! 


Lieber had been one of the officers 
originally integrated with Winthrop 
in 1867, and was also one of the 
original thirty-three called to the 
Judge Advocate General’s office in 
1863. His father, the renowned Ger- 
man-born Professor Francis Lieber, 
wrote the celebrated General Order 
100 of 1863, which became the fore- 
runner of the rules of land warfare, 
and the son followed the father’s 
footsteps as a scholar of law with 
only slightly less distinction. 

On February 24, 1885, the court 
martial in General Swaim’s case ren- 
dered its verdict—guilty of conduct 
to the prejudice of good order and 
discipline, to be suspended from 
rank, duty and pay for three years. 

President Arthur sent the record 
of trial to Attorney General B. H. 
Brewster, and upon his recommen- 
dation returned it to the court for 
reconsideration of its sentence. The 
court did reconsider, and announced 
a new sentence of suspension from 
rank and duty for one year, with 
forfeiture of pay for one year and re- 
duction in grade to Major, J.A.G.D. 
This sentence, too, displeased the 
President, and once again the record 
was returned to the court for recon- 
sideration. Finally, the third attempt 
at a sentence—suspension from rank 
and duty for twelve years and for- 
feiture of one-half pay for the same 
period—was resignedly approved by 
the President, and the legal adviser 
to the Secretary of War and the fif- 
teenth ranking officer in the U.S. 
Army was thus “temporarily” re- 
lieved from active duty. General 
Swaim, naturally enough, did not 
let the matter rest there, but con- 
tinued to fight his case, unsuccess- 
fully, through the Court of Claims 
to the U.S. Supreme Court.® The 
fact of his suspension effectively pre- 
vented Acting Judge Advocate Gen- 
eral Lieber from acquiring the or- 
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naments of a brigadier gener«:! until 
1895—sqme ten years later. 

President Arthur had finally acted 
in General Swaim’s case just about 
one week before he relinquis!ied the 
White House to Grover Cleveland, 
of New Jersey, the former Governor 
of New York and the first Democratic 
President since before the Civil War. 

Meanwhile, Lieutenant Colone| 
and Deputy J.A.G. Winthrop was 
still on the West Coast, living in 
San Rafael, California, across the bay 
to the north from the Presidio of 
San Francisco. Residents of the bay 
area may well wonder how he was 
able to commute to work in those 
days before the Golden Gate bridge 
or ever an efficient train and fern 
system! Duty hours may have been 
somewhat more flexible in those days 
than at present. 

Judge Advocate General Lieber 
not unnaturally wanted Winthrop 
back in Washington for duty, and as 
early as July, 1885, he made a formal 
request for his transfer. General Scho- 
field also renewed his request for 
Winthrop at this time to come to 
Chicago, but again he was denied. 
No action was taken to transfer 
Winthrop to the East so he decided 
upon a leave of three months-his 
undisclosed purpose being to present 
his now completed book to his pub: 
lishers. 

As an indication of the intimacy 
enjoyed by the professional soldiers 
of that long-gone day, there is an 
intriguing telegram in Winthrop’ 
201 file, now gathering cob-webs in 
the National Archives. The telegram 
is from General Pope, the command: 
ing general of the Department 0 
the Pacific, to The Adjutant General 
in Washington explaining that Wit- 
throp was having some trouble get 
ting away from California at the 
time because he had to find a tenant 
for his home in San Rafael! 

Winthrop, in Washington on leave 
by the fall of 1885, found his three 
months’ leave insufficient to put the 
final touches on his book. It wa 
necessary to request an ex tension, 
and so, at last, he had to reveal 
his project. The Secretary of Wal 





, oe 
9. 28 Ct. Cl. 173 (1893); 165 U.S. 553, # 
L. ed 823, 17 S. Ct. 448 (1897). 
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Francis, 


gemed not to be disposed to grant 
the extension and had querulously 
wondered at Winthrop’s delay in 
returning to California, even taking 
the trouble to make a personal call 
upon the lieutenant colonel in order 
(0 inquire into the matter. 

On November 10, Winthrop wrote 
along personal letter to Mr. Endi- 
cott, the Secretary of War, wherein 
he apologized for not being at home 
when the Secretary called. He pro- 
ceeded to explain the necessity for 
the extension and mentioned that 
he had been at work for ten years 
preparing his book on military law, 
now in two volumes. He said that it 
was then in the hands of the printer, 
W. H. Morrison, a law publisher in 
Washington, and that the job of cor- 
recting proofs was under way. At 
least two more months would be 
necessary to complete that task, and 
0 Winthrop expected that he would 
have to go on half pay for that time, 
that authorized 
leave time available to him. Then 
he said: “But especially in view of 
the embarrassing, and to me humili- 
ating, state of my department of the 
Army consequent upon the trial and 


learn that Winthrop’s stated reason 
for requesting his transfer was that 
Mrs. Winthrop could not stand the 
climate of the region and because 
of her health it was necessary to 
make the change of station. And 
General Pope concurred in the re- 
quest! In August, 1886, the Win- 
throps departed California for the 
East. Although the staff in Washing- 
ton was shorthanded and had been 
operating without its Deputy J.A.G. 
to the distress of Judge Advocate 
General Lieber, when Winthrop re- 
ceived his new assignment it was to 
West Point as professor of law, rath- 
er than to the Bureau in Washing- 
ton. The publication of Winthrop’s 
book might have been the reason 
for this apparent change of plans 
for it must have been clear by then 
that he was markedly a student of 
military law. 

The life of a pedagogue seems to 
have been most agreeable to Win- 
throp. At West Point he promptly 
went to work on an Abridgment of 
Military Law which came out in its 
first edition in 1887, designed for 
use at the academy and for officer’s 
promotion examination. And the 


literary work is now the only means 
by which I can add to my reputation 
or record as an officer or perform 
satisfactory public service of a valu- 
able and permanent character. . 

My object in the extended work pre- 
pared by me is to supply to the body 
of the public law of the United 


him to membership in 1886, a re- 
lationship he continued until 1890. 

He was also able to take several 
long leaves during this period, one 
of them being to Europe. On that 
one he tried to cut his time rather 
short and when his steamer lay in 
the New York harbor, fogbound, for 
one night on his return, he found 
it necessary to make an official ex- 
planation for his one day unauthor- 
ized absence. There is no record of 
any disciplinary action having been 


The manuscript of this great work 
was now completed, and within very 
lew weeks—even before it officially 
‘ppeared’ for publication—it earned 
its first judicial notice, being cited 
by Justice Gray in the U. S. Supreme 
Court case of Smith v. Whitney.'° 


The tour of duty of four academ- 
ic years came to an end for Win- 
throp in May, 1890, a few months 
commencement of the 
football rivalry between Army and 
Navy. Even here, it seems, poor Win- 
throp had managed to miss out on 
one of the important rewards of 
duty at the Academy. 

Now, back on duty in Washington 
once more, Winthrop assumed the 
functions of a Deputy to Judge Ad- 


A Request for Transfer . . . 
To the ‘filitary Academy 


His work on the book in Washington 
. Winthrop then returned 
rancisco, but immediately 
ion to effect a transfer to 
Californians, especially San 
will be chagrined to 









Colonel William Winthrop 





vocate General Lieber. Lieber was 
hardly overly liberal in rating his 
assistant, however, for we find that 
on a scale reading, from top to bot- 
tom, “Excellent”, “Very Good”, 
“Good”, ‘Tolerable’, “Indifferent”, 
and “Bad”, Winthrop could earn 
no better than “Good” in profes- 
sional ability. Sic semper efficiency 
reports! 

The Abridgment of Military Law 
was brought up to date and a second 
edition published by Winthrop in 
1893, the year Grover Cleveland 
came back to the White House after 
Republican Benjamin Harrison had 
had one term. In March of 1894, 
Winthrop prepared an article en- 
titled “The Declaration of Paris of 
1856 and the United States” for pub- 
lication in 3 Yale Law Journal. 

Later that year President Cleve- 
land remitted the unexecuted por- 
tion of General Swaim’s sentence 
and he was permitted to retire. The 
way was now open for the appoint- 
ment of a brigadier general as the 
Judge Advocate General, and Win- 
throp, with retirement close upon 
him, was a candidate for the job. 
On December 8, 1894, Judge M. F. 
Morris, Associate Justice of the 
Court of Appeals of the District of 
Columbia, wrote to the President 
suggesting Winthrop as the Judge 
Advocate General. Governor Hoad- 
ly, a cousin of Winthrop, had sec- 
onded the recommendation. Presi- 
dent Cleveland, however, undoubt- 
edly motivated by a desire to re- 
ward the man who for so long had 
shouldered the responsibilities of 
the Judge Advocate General with- 
out the rank that should have gone 
with them, promoted G. Norman 
Lieber to the rank of brigadier gen- 
eral and to the post as T.J.A.G. 
Winthrop was promoted to Colonel 
and Assistant T.J.A.G. on January 
23, 1895, after almost thirty-four 
years of service. Winthrop remem- 
bered the support Judge Morris had 
given him by dedicating Military 
Law and Precedent to him. 

The sands were running out now, 
and on August 3, 1895, Winthrop 





10. 116 U.S. 167, 29 L. ed. 601, 6 S. Ct. 570 
(1886). 
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Colonel William Winthrop 


was retired from the Army in the 
grade of colonel. He had failed to 
earn his star—he had failed to be- 
come The Judge Advocate General! 
There can be little doubt that he 
was disappointed. The now-defunct 
practice of promoting worthy can- 
didates to brigadier general with ap- 
pointment as T.].A.G. for only one 
or two days just before retirement 
was not invoked until six years later, 
after General Lieber had retired— 
and Winthrop was dead when. that 
happened. 

At the time of Colonel Winthrop’s 
retirement in 1895 the Army totaled 
about 30,000 officers and men. This 
figure had been fairly constant fol- 
lowing the deactivation of the 
Grand Army of the Republic, and 
yet it was estimated that at one 
time in the 70’s this small force op- 
posed about 200,000 hostile Indians. 
Since the end of the Civil War the 
Army had been grossly under- 
manned for the functions assigned 
to it. And the 
heaped upon its officers, most of 


responsibilities 


whom were often required to spend 
years in barren, forsaken posts while 
serving in junior grades for what 
must have seemed like an eternity, 
were of the first magnitude. The 
nation will probably never fully ap- 
preciate the value of the services 
rendered it during these years by 
its small professional Army. Cer- 
tainly in the present day there must 
be some amazement at the achieve- 
ments of those men, not the least 
of whom was Colonel Winthrop. His 
cup of bitterness and 
disappointment was not yet filled, 
however. 


frustration, 


In the years that followed the pub- 
lication of Military Law, Winthrop 
had devoted himself to its 
plete annotation and moderniza- 
tion. Shortly after he retired his new 
product was ready for the press. This 
was to be called Military Law and 
Precedents and is the volume that 
has come to be so well known. This 
edition was published by Little, 
Brown and Company of Boston, and 
the publishers had inquired of the 
Army and the Navy of the number 
of copies each service would expect 


com- 
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to order. The Navy indicated it 
could use forty or forty-five copies 
of the book, a small enough figure, 
but to the utter consternation of 
Colonel Winthrop, a letter from Ma- 
jor J. N. Morrison, Assistant in the 
Office of The Judge Advocate Gen- 
eral was received, stating that no 
copies of Winthrop’s book would be 
ordered by the Army! Winthrop 


wrote to Daniel S. Lamont, then 
Secretary of War, that “ ... This 
notification has profoundly — sur- 


prised me. . . . Some $2000 was ex- 
pended by me for the electrotype 
plates. With this statement I desire 
most respectfully to protest against 
the action as reported of the Judge 
Advocate General. The reasons up- 
on which such action was based are 
of course unknown to me. In a 
few instances in the work I have 
differed from views of the law ex- 
pressed by the Judge Advocate Gen- 
eral. I have also in a few instances 
criticized Articles of War, orders, or 
regulations, and suggested amend- 
ments thereof. . . . I have therefore 
the honor to invoke consideration 
by the Secretary of War of the sub- 
ject of this communication. 

Two weeks later General Lieber 
wrote to the Secretary stating that 
the matter had not come to his at- 
tention before, that he had made no 
recommendation and that he had 
not yet seen the work. He did not 
propose to recommend purchase, 
however, because the “Army had al- 
ready been supplied with the first 
edition of the work and that it is 
unnecessary that it should be sup- 
plied with the second, and further, 
that now for the first time an au- 
thoritative manual for courts-mar- 
tial procedure has been issued and 
that it is highly desirable that the 
rules found and prescribed in it 
should be adhered to. The manual 
for courts-martial was not issued un- 
til Colonel Winthrop’s book had 
gone to press so that he cannot have 
adapted his book to the practice 
thus established. . .. ”’ 

That General Lieber may have 
been led astray, by reasons at which 
we may only guess, is more than 
abundantly proved by the fact that 


in 1920 and 1942 Colone! Wip. 
throp’s book was reprinted 
ernment expense. 

There were mighty few honor 
for Colonel Winthrop during his 
lifetime, but it is of interest to note 
that Georgetown University saw fit 
to award him an honorary degree 
of Doctor of Laws in 1896. 

The international situation be. 
came tense in 1898, and _ hostilities 
with Spain brought the United 
States into war after more than thir. 
ty years of relative peace. Winthrop 
is known to have contributed two 
articles at this time, both for the 
magazine Outlook. The first article, 
released in July, dealt with Puerto 
Rico and the capture of San Juan, 
and the second, published in De. 
cember, discussed the treaty of Paris 
by which Spain ceded the Philip: 
pines and Puerto Rico to the United 
States. 


t Gov. 


Four months later Winthrop was 
dead. On April 8, 1899, while vaca- 
tioning at the Luray Hotel in At 
lantic City, New Jersey, he died sud- 
denly of a heart attack. On the next 
day The Adjutant General heard of 
his death informally and inquired 
of the Judge Advocate General but 
was able to learn nothing—Win- 
throp had apparently not been in 
close contact with J.A.G.O. The 
Washington Evening Star ot April 
10 carried a brief story about Win 
throp’s passing, somehow contriving 
to omit any mention of his famous 
book. Even in his death, Winthrop 
had been overshadowed by events 
outside of his control, for on April 
9, Justice Stephen J. Field had ex 
pired in Washington and the papers 
were filled with material concerning 
that colorful judge who had estab 
lished the record for the longest 
term on the Supreme Court. Win 
throp’s death notice appeared in a 
small column on an _ inside page. 
near an advertisement for Woot: 
ward and Lothrop, a Washington de- 
partment store. The end o! the ne 
tice asked the New York, Boston, 
Philadelphia, and Baltimore pape? 
to please copy. 

Winthrop’s body was returned 
from Atlantic City to his home @ 
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1620 I Street, N.W., Washington, a 
building now housing law offices, 
just a short walk from the White 
House. The plans to inter him in 


the Oak Hill Cemetery in George- 
town were altered, however, and on 
April 14 he was buried in the Rock 
Creek Cemetery in Washington. The 
following year, on October 5, Win- 
throp’s wife, Alice, was buried along- 
side him in the same cemetery. 
The nineteenth century had ended, 
and with it had passed a great Amer- 
ican legal scholar. But it was not 
until after his death that his work 
commenced to gain its deserved 
recognition. A Minnesota Supreme 
Court had quoted from Winthrop in 
1898 in State ex rel. Madigan v. Wag- 
ener! and a Federal Circuit Court 
in Nebraska cited it in 1900 in Re 
Fair? Chief Justice Fuller of the 
U. §. Supreme Court quoted exten- 
sively from Military Law and Prece- 
dents in Carter v. McClaughry8 in 
1902 and with the outbreak of World 
War II that Court had occasion to 
refer to Winthrop frequently in such 
famous cases as Ex parte Quirin'4 
and Re Yamashita,® by Chief Justice 
Stone; United States ex rel. Hirsh- 
berg v. Cooke,® by Justice Black; 
Welchel v. McDonald‘? by Justice 
Douglas; Madsen v. Kinsella’® by 
Justice Burton; and by Justices Black 
and Reed in United States ex rel. 
Toth v. Quarles!®. The list of deci- 
ions by other courts citing Win- 
throp is far too long to include here. 
Naturally enough, when the new 
United States Court of Military Ap- 
peals rendered its first opinion in 
1951 in the case of United States v. 
McCrary it cited Winthrop, a prac- 
tice that has been continued exten- 
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sively in a great many subsequent 
opinions by that court. 

Thus about Winthrop’s 
monument of legal literature. The 
product of the student and the ded- 
icated public servant, a man whose 
career contrasts with the sensational 
headlines of the times in which he 
lived, it reflects the great maturity 
achieved by America during that 
period. This outstanding contribu- 
tion to American law has well 
earned the plaudits of the American 
Bench and Bar and serves as a per- 


came 





Colonel William Winthrop 


aaa \ 
FACTUAL 
Appraisals 


for every valuation need 


e Commercial, industrial, 
institutional and residential 
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fect example for the military law- 
yers who follow in the traditions of 
such men as Colonel William Win- 
throp. 








11. 74 Minn. 518, 77 N.W. 424, 42 LRA 749, 
73 Am. St. Rep. 369 (1898). 

12. (C.C. Neb.) 100 Fed. 149 (1900). 

13. 183 U.S. 365, 46 L. ed. 236, 22 S. Ct. 181 
(1902). 

14. 317 U.S. 1, 87 L. ed. 3, 63 S. Ct. 2 (1942). 

15. 327 U.S. 1, 90 L. ed. 499, 66 S. Ct. 340 
(1946). 

16. 336 U.S. 210, 93 L. ed. 621, 69 S. Ct. 530. 
(1949). 

17. 340 U.S. 122, 95 L. ed. 141, 71 S. Ct. 146 
(1950). 

18. 343 U.S. 341, 96 L. ed. 988, 72 S. Ct. 699 
(1952). 

19. 24 U.S. Law Week 4005 (decided Novem- 
ber 7, 1955). 

20.1 US.CM.A. 1, 
(No. 4). 


1 C.M.R. 1 (1951). 
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Law Office Organization 


(Continued from page 147) 
Professor Albert P. Blaustein, in 
his article in the Journal of the 
American Judicature Society, issue 
of April, 1950, Volume 33 at page 
173, points out that the real per- 
centages for group practice by states 
are as follows: 
Per Cent 
Practicing 


State in Firms 
Iowa 37.9 
Kansas 34.8 
Louisiana 34.0 
Alabama 33.5 
Arizona 32.8 
Wisconsin 31.8 
Nebraska $1.5 
New York 24.1 
Pennsylvania 22.1 
Massachusetts 17.0 


It is now time for us to return to 
the problems of the present day as 
they are defined by leaders of the 
Bar. 

Reference has earlier been made 
to the remarkable series of lectures 
on law office organization at the 
University of Illinois Law School in 
November, 1954. Speaking there on 
“The Changed Order of the Client- 
Lawyer MorrisI. 
Leibman said (see Jilinois Bar Jour- 
nal for February, 1955, at page 399): 


Relationship”, 


I suggest too, that our failure to 
recognize the developments of the past 


has led to the demise of the general 
practitioner. He has failed to keep up 
with the times and one aspect of this 
is that non-lawyers are operating in 
fields which traditionally re 
served for lawyers. 

But I submit that this phenomenon 
is not so much a case of usurpation 
by non-lawyers as it is a case of de 


were 


fault by lawyers. 
President of the American 
Smythe Gam 


The 
Bar Association, E. 
brell, in his President’s Page in the 
November, 1955, issue of AMERICAN 
BAR ASSOCIATION JOURNAL, Vol. 41 
at page 987, wrote: 

How well are we as a_ profession 
keeping abreast of the times, how seri 
ously are we considering the conveni 
ence, tastes and growing needs of the 
public? 

The time has come for self-evalua 
tion, even though it takes real heroism 
to see one’s own equation written out. 

We would do well to remember 
that we have no divine right to prac 
tice law—that centuries ago our pro 
fession was created to meet social 
needs, that society can and should 
eliminate us if, in character or in 
competency or in the convenient avail 
ability of our services, we fail to meas 
ure up to what is expected of us 


Retrospect 

Having passed my sixty-fifth birth 
day, I have resigned as managing 
partner of my firm. I shall continue 
in active practice chiefly because | 
want to and partly because I must. 





This is relevant only because the 


“rugged individualism” of lawyers 
seems to be the reason why I, as a 
lawyer, cannot have the benefit of 
social security or a pension-retire 
ment plan such as now helps my 
college classmates, the faithful ladies 
in my own firm, and my many 
friends in the legal departments of 
business enterprises. 

From now on, instead of being a 
partner who manages, I shall be one 
of the members of the firm who is 
managed. This will be a new point 
of view. 
that the 
pitcher is almost always a poor bat- 


It is repeatedly said 
ter because he is used to watching 
the baseball move away from him 
so that it is hard for him standing 
in the batter’s box to appraise the 
ball that is so swiftly moving towards 


him. 

The change in my position may 
also affect my vision. That I cannot 
tell; but I do know that the whole 
subject of law office organization in 
terests me so much and seems so 
important that I shall continue its 


study. 

If I should reach conclusions that 
might be of interest to our proles- 
sion I shall “‘a little later on” submit 
them to the JouRNAL and hope for 
the best. 





The Use of Forms in 

Tax Planning 

(Continued from page 140) 

But it is created with the under 
standing that it will be suppressed 
or destroyed so that the required 
conduct will appear as having been 
taken voluntarily. Since the Govern 
ment is a beneficiary of every trans 
action which may involve taxes, it is 
a plain deception if the documents 
made available to it do not fairly re 
flect that transaction. The respon 
sibility of the tax adviser is clear. It 
generally takes little effort to con 
vince a taxpayer that the Govern 
ment should not be put aside by a 
side agreement. And in many in- 
stances a little creative effort can 
frequently result in the development 
of an alternative course which can 
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be fully disclosed with confidence. 


Local Forms and Local Law 

All of this suggests that it is not al- 
ways sale for the draftsman to carry 
into the tax law the attitude toward 
legal documents developed in the 
older fields of law. Nor is it always 
safe to carry into the tax law skills 
of draftsmanship learned in othe 
specialized areas. A good repair and 
restoration clause in a lease drawn 
for a landlord must be imported into 
the tax field with caution. It may 
result in the denial to the landlord 
of the depreciation deduction.** Con- 
versely, a good renewal option clause 
for a tenant may result in an exten- 
sion of the period over which the 
tenant’s costs of improvements are 
The enumera- 
tion of unnecessary powers in a busi- 


to be depreciated.*° 


investment trust 
harmless for most purposes, but may 


be the basis for treating the trust as 


ness or may be 


an association taxable as a corpora 
tion.2° And most of the litigation 
over the issue of whether a patent 
merely licensed, 


has been sold or 


which makes the difference between 


capital gain or ordinary income, has | 


stemmed from the use of old-line 


clauses which were not tested in ad 
vance for tax consequent es.31 


28. G. C. M. 11933, XII-2 C. B. 52. 

29. Union Electric Co. of Missouri v. Comm 
177 F. 2d 269 (8th Cir. 1949), affirming, 1( 
T. C. 802 (1948); Alamo Broadcasting Co., 15 
T. C. 534 (1950); Hens & Kelly, Inc., 19 T. C 
305 (1952) 

30. See Helvering v. Coleman-Gilbert Associ- 
ates, 296 U.S. 369 (1935); Reg. 118, §39.3797-2 

31. Broderick v. Neale, 201 F. 2d 621 (10t! 
Cir. 1953); Eterpen Financiera Sociedad v 
U. S., 108 F. Supp. 100 (Ct. Cl. 1952), cert 
denied, 346 U. S. 813 (1953); Lamar v. Gran- 
ger, 99 F. Supp. 17 (D. Ct. Pa. 1951); Lynn 
Gregg, 18 T. C. 291 (1952), aff'd, 203 F. 2 
954 (3d Cir. 1953). 
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The Form as the Receptacle 
of Tax Rules 

It is a mistake to draw the conclu 
sion from these dark comments that 
draftsmanship is a purposeless skill 
in the tax law. There is a positive 
is well as a negative side. In the 
first place, there are many instances 
1 which the legal document can be 


ie receptacle for tax rules. For ex- 
mple, in a purchase transaction in- 


ving deferred payments, the legal 
document will determine whether 
any part of the deferred payments is 
attributable to interest. If the entire 
amount of each payme it represents 
purchase price, then the purchaser 
has a capital investment rather than 
an interest deduction, and the seller 
receives the payment as selling price 
rather than as ordinary income. The 
tax result will be dictated by the 
legal document.*? Similarly, where 
a debtor owes both principal and 
interest, the parties May agree on 
whether a particular payment is to 
be applied against principal or inter- 
est, or both. Amounts agreed upon 
by the parties as repayment of prin 
cipal may not be taxed as interest.** 
And I have already mentioned the 
acquisition for a lump sum of a 
group of miscellaneous assets. If the 
allocation in the agreement is not 
purely arbitrary, there is no reason 
why it should not establish the tax 
rules as between the parties.** 

The statute itself frequently per- 
mits the legal document to be the 
receptacle for the tax rule. If an 
appreciated or depreciated asset is 
contributed to a partnership, the 
partnership agreement may dictate 
the manner in which depreciation 
or gain or loss is to be shared by the 
partners.*> In the same way, the stat- 
ute permits the draftsman to make 
in advance determination of the tax 
consequences of post-death pay- 
ments for the value of partnership 
good will.3* If the agreement speci 
fied that such a payment is to be 
made for good will, the amount so 
paid is treated as a liquidating dis- 
tribution. In the absence of such a 
provision in the agreement, the 
amount paid is deemed to be an in- 
come payment. In the scheme of 


taxation for trusts and beneficiaries, 


the statute permits the creator of the 


trust to allocate specific classes of 
income to specific beneficiaries. 
Thus, there are opportunities in 


which the skilled draftsman can con- 
trol tax consequences or contribute 
to tax certainty by putting his legal 
document to maximum usefulness. 
The opportunity may come from the 
nature of the transaction itself. Or it 
may be afforded or suggested by the 
statute. In all of these cases, the tax 
collector moves in one direction or 
another, against one taxpayer or an 
other, primarily on the basis of the 
directional signals in the agreement. 
The draftsman who neglects to pro 
vide these signals, when he has the 
opportunity to do so, has only him- 
self to blame if the tax collector 


drives up to his client’s front door. 


The Value of Factual 
Background 


The second positive factor in the 
tax effectiveness of legal documents 
involves the full use of factual back 
ground. There is a school of thought 
which strongly urges that the func- 
tion of the draftsman is to put down 
in words the ultimate meaning of 
the transaction. An agreement, it is 
said, should contain nothing else. 
The so-called “whereas” clause is 
described as a useless frippery char- 
acteristic of the old-fashioned practi- 
tioner. But even the self-styled mod- 
ern draftsman must recognize that 
the factual background can have a 
significant bearing on the tax mean- 
ing of a transaction. In these situa- 
tions, recitals which express the ini- 
tial posture of the parties constitute 
a drafting technique of great value. 


The Use of Forms in Tax Planning 


On the issue of reasonable com- 
pensation, the background factors 
may be pure surplusage for the em- 
ployee but may be valuable in sus- 
taining the full deduction for the 
employer, particularly between re- 
lated parties. The cost of key-man 
insurance may be defended as a 
proper use of corporate earnings if it 
is incurred to compensate the corpo- 
ration for the loss of valuable serv- 
ices.38 A recital of this background 
factor in the corporate minutes may 
well be worth the effort it takes to 
draft it. The gift tax upon a proper- 
ty settlement between a husband 
and wife which is not followed by a 
divorce within two years may be 
avoided by a showing that the settle- 
ment was an arm’s length bargain 
with no donative purpose.*® And the 
reason for the forgiveness of a debt 
may have an important impact on 
whether the debtor realizes debt can- 
cellation income.*® A draftsman who 
neglects to record the factual back- 
ground in these cases is not necessar- 
ily foreclosing a favorable tax result, 
but he is certainly not making it 
easier for his client. The “whereas” 
clause cannot therefore be categor- 
ically relegated to antiquity. 


Timing a Transaction 


The third phase of the tax lawyer's 
skill involves his ability to recast 
a transaction. Here the element of 
timing can be significant. This can 
postpone the date of the tax obliga- 
tion. In some cases, it can even 
change the tax result. The simplest 
illustration of postponement is the 
contract for the sale of property in 
which the closing date is advanced 
to the next taxable year.*! Some- 





32. Hudson-Duncan & Co., 36 B. T. A. 554 
(1937): Oliver W. Bryant, T. C. Memo., 11 
T.C. M. 430, C.C.H. 18,937, P-H {52,129 (1952) ; 
cf. Daniel Bros. Co. v. Comm., 28 F. 2d 761 
(5th Cir. 1928); Henrietta Mills v. Comm., 
52 F. 2d 931 (4th Cir. 1931). 

33. Robert H. Gries, T. C. Memo., 9 T. C. M. 
419, C.C.H. 17,665, P-H {50,125 (1950); see 
Bair v. Comm., 199 F. 2d 589 (2d Cir. 1952) 
In the absence of agreement, partial pay- 
ment of an obligation is attributable first to 
the interest due. Theodore R. Plunkett, 41 
B.T.A. 700 (1940), aff'd, 118 F. 2d 644 (ist Cir. 
1941). 

34. See note 5, supra. 

35. Int. Rev. Code (1954) §704(c) (2). 

36. Int. Rev. Code (1954) §736(b) (2) (B). 


37. Int. Rev. Code (1954) $§652(b), 662(b). 

38. Emeloid Co. v. Comm., 189 F. 2d 230 
(3d Cir. 1951). 

39. Rosenthal v. Comm., 205 F. 2d 505 (2d 
Cir. 1953); see Int. Rev. Code (1954) §2516. 

40. Borin Corp. v. Comm., 117 F. 2d 917 
(6th Cir. 1941), cert. denied, 314 U. S. 638 
(1941); Reynolds v. Boos, 188 F. 2d 322 (8th 
Cir. 1951). 

41. William U. Watson, T. C. Memo., C.C.H. 
16,928, P-H 149,089; cf. Joseph Frank, 22 T. C. 
945 (1954). A seller may be in constructive 
receipt of proceeds placed in an escrow fund 
which places no restrictions upon the purchas- 
er. Williams v. U. S., 219 F. 2d 523 (Sth Cir. 
1955). 
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times this type of postponement is 
achieved through an option which 
cannot be exercised before a specific 
date.*? A variation is the installment 
transaction in which a_ postpone- 
ment of some of the purchase price 
can result in the spread of the period 
over which the tax obligation is to be 
paid.4* The timing factor is always 
present in the long-term compensa 
tion contract where the period of 
employment and the amount of in- 
come required to be realized within 
one taxable year determines whether 
relief from the bunching of income 
is available to the taxpayer.** A re- 
tiring partner who is offered all cash 
for his partnership interest can ap- 
parently control the year in which 
his liquidating loss is deductible 
through the simple expedient of re- 
questing a distribution to himself of 
a small portion of the partnership 
property (other than unrealized re 
ceivables and inventory) .* 

It is possible also to alter tax con- 
sequences simply by a matter of 
timing. Suppose a farmer is planning 
to sell his land or to make a gilt of 
land to his son. Shouldn’t he be ad- 
vised that a delay in the transaction 
until shortly before the harvest of 
the crop may produce a more ad- 
vantageous tax result?#®6 The post- 
ponement of the delivery date of 
securities may convert a short-term 
capital asset into a long-term capital 
asset.47 Suppose a corporation is 
planning the liquidation of its sub- 
sidiary. The option as to whether 
the liquidated assets will take the 
cost basis of the subsidiary’s stock to 
the parent or will be governed by 
the carryover rule seems to rest with 
the parent. The result apparently 
depends on whether the plan of li- 
quidation is adopted within or with- 
out the two-year period after the ac- 
quisition of control of the subsidi- 
ary.48 Suppose a corporation which 
is planning to liquidate wants to 
realize for its own benefit the loss on 
depreciated ‘“‘property”. If it liqui 
dates within one year after the sale 
of the property, it might have to for- 
go the loss on the theory that there 
was an informal plan of liquidation 
sufficient to satisfy the statutory pro- 


The Use of Forms in Tax Planning 


194 American Bar Association Journal 


vision which does not recognize 


corporate gain or loss in these 
planned twelve-month liquidations. 
It apparently, however, can have the 
benefit of the loss by formally adop 
ting a plan of liquidation but post 
poning the liquidating distribution 
after the twelve 


until lapse of 


months.*® 


Recasting a Transaction 


Timing a transaction to achieve a 
desired tax result is only one aspect 
of the broader skill of recasting a 
transaction into a more acceptable 
tax arrangement. The tax law pre- 
sents Many opportunities in which 
the parties have it within their own 
control to determine which set of tax 
consequences will follow. Suppose a 
corporation plans the distribution 
of appreciated or depreciated prop 
erty as a dividend to its stockholders. 
If the distribution is in satisfaction 
of a dividend declared in a specific 
sum of money, the difference be 
tween the debt created by the divi- 
dend declaration and the basis of the 
property is taxable gain or loss to 
the corporation.5° However, where 
the dividend resolution requires a 
distribution of specific property, the 
corporation has no gain or loss even 
though the resolution recites that it 
consists of a dollar amount.5! In the 
case of a partnership, no gain or loss 
is recognized to a partner upon the 
contribution of property to the part 
nership.®? However, if the partner 
sells property to the partnership in- 
stead of contributing it, he has tax- 
able gain or loss. The only limita- 
tion is the denial of loss where the 





selling partner owns more than 4 
50 per cent interest in the partner. 
ship.53 

The 
transaction is frequently offered by 


challenge for recasting a 
an over-specific statutory provision 

one that almost suggests the modi 
fications of a transaction so that it 
can fall outside the proscribed area 
The statute says that no loss is to be 
allowed upon a sale between mem 
bers of a family, who include only 
the taxpayer’s brothers and sisters, 
his spouse, ancestors and lineal de 
scendants.** A sale to the taxpayer's 
son-in-law, or even to his daughter 
and son-in-law as tenants by the en- 
tirety, is apparently outside the stat 
utory disapproval.® The statute says 
that a sale of depreciable property, 
which is otherwise a capital asset, 
between a husband and wife or be 
tween an individual and a corpora 
tion controlled by such individual, 
his spouse, his minor children or 
minor grandchildren, will produce 
ordinary income.*® A sale of such 
property to an adult son or to a cot 
poration controlled by the taxpay 
er’s brother would escape the statu 
tory net. 

Many of the rules of the tax law 
are precision made. Results often 
depend upon exact periods of time, 
or upon measured family relation 
ships, or upon mathematical per 
centages of ownership. These rules 
serve the important function of es- 
tablishing certainty. The price con- 
sciously paid for this certainty is the 
possibility of avoidance. When the 
statutory line is meticulously drawn 





42. See Birch Ranch & Oil Co., T. C. Memo., 
3 T. C. M. 378, C.C.H. 13,881, P-H {44,128 
(1944), affirmed on other issue, 152 F. 2d 
874 (9th Cir. 1946), cert. denied, 328 U. S 
863 (1946). 

43. Int. Rev. Code (1954) §453(b) (2) (A) 

44. Int. Rev. Code (1954) §1301. 

45. Int. Rev. Code (1954) §731(a)(2); see 
Rabkin & Johnson, Freperat Incomes, Girt anp 
Estate Taxation §16.10. 

46. Int. Rev. Code (1954) §1231(b); Elsie 
SoRelle, 22 T. C. 459 (1954). 

47. See William U. Watson, T. C. Memo., 8 
T. C. M. 357, C.C.H. 16,928, P-H {49,089 (1949). 
But the extension of a holding period through 
a loan-option agreement was not recognized, 
where the transaction was intended as a com- 
pleted sale. Deal v. Morrow, 197 F. 2d 821 


a taxpayer can frequently walk 
(5th Cir. 1952). 
48. Int. Rev. Code (1954) §§332(b) (1), 


334 (b) (2). 

49. See Int. Rev. Code (1954) §337(a). 

50. Callanan Road Improvement Co., 12 
B. T. A. 1109 (1928); Bacon-McMillan Veneer 
Co., 20 B. T. A. 556 (1930). 

51. Natural Gasoline Corp., 21 T. C. 439 
(1953), aff'd, 219 F. 2d 682 (10th Cir. 1955) 

52. Int. Rev. Code (1954) §721. 

53. Int. Rev. Code (1954) §707(b) (1). 

54. Int. Rev. Code (1954) §267. 

55. Stern v. Comm., 215 F. 2d 701 (3d Cir 
1954); Walter Simister, 4 T. C. 470 (1944); see 
J. Henry DeBoer, 16 T. C. 662 (1951), aff'd, 
194 F. 2d 289 (2d Cir. 1952). 

56. Int. Rev. Code (1954) §1239. 
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ss it. Relatively small differences 


in time, relationship, or percentages 
can make big differences in tax re- 
sults. If in practice one of these rules 
turns out to be a soft spot in the law 
so that too many taxpayers are able 
to escape their fair share of the tax 

rden, Congress will inevitably ex- 

nd the effective scope of the rule.57 
Until then, the tax draftsman must 
evaluate his transaction against avail- 
ible alternatives which may produce 
more favorable tax consequences for 
his client. 


Language in Forms 


The final function of the draftsman 
is to translate the meaning of the 
transaction into words and to put 
those words on paper. During the 
last decade or so legal documents 
have come under severe criticism. 
Clients have insisted that the myste1 
ies of draftsmanship must be clari 
fied and that they are entitled to 
understand their own instruments. 
\ good legal document is one which 
can be acted upon by a layman with 
out the constant need for profession- 
al interpretation. The errors of the 
past have stemmed, in the main, 
from the reluctance of draftsmen to 
surrender traditional forms of ex- 
pression and traditional forms of 
structure. Some of our documents 
read as if they were written by the 
direct descendants of eighteenth cen 
tury scriveners. 

In the field of language we have 
been most guilty in the extravagant 
use of rolling synonyms. We say 
“bargain, assign, set over, transfer 
and convey” when the single word 
‘sell” is plainly adequate. Instead of 
agree’ 
undertake and agree”. We do not 
simply “execute” a deed, we “exe- 


, 


we sav “covenant, stipulate, 


cute, sign, seal, acknowledge, au- 
thenticate and, deliver” a deed. We 
make, constitute and appoint”, we 
give, devise and bequeath”, and we 
‘grant, bargain and sell”, when a 
single word in each instance is all 
hat is needed. We seem to forget 
hat the draftsman is no longer paid 
it a specified rate per word or line. 


We are equally guilty of the abun- 
lant use of archaic expressions. We 


say “all and singular my goods, chat 
tels and real property” when we 
\ one-half 
interest is described as an “equal 


mean “all my property”. 


undivided half-part or moiety”. We 
say “last will and testament” instead 
of “will”. We use the confusing des 
ignation of “party of the first part” 
and “‘party of the second part” in- 
stead of the real names of the parties, 
or instead of designating them as 
buyer and seller or employer and 
employee. And we are guilty of the 
tireless repetition of the backward 
modifiers of “such”, “‘aforesaid”, and 


‘“hereinbefore’’. 


Phrases Imposed by the Tax 
Law 


There is an old notion that these 
expressions make legal documents 
look more professional. The modern 
draftsman has learned, however, that 
the simple expression is the mark of 
his skill, and that there is greater 
safety and more comprehension in 
discriminating language than in ver- 
bosity. This is particularly true in 
the tax law where the terms of the 
statute frequently exercise a tyranny 
over the draftsman which makes 
simplicity of expression particularly 
difficult. For example, the draftsman 
of a will with a marital deduction 
clause has the intricate task of de- 
scribing the composition of the de 
ductible share in both quantitative 
and qualitative terms. He finds it 
impossible to escape the use of tech 
nical phrases, such as “adjusted gross 
estate”, “property deemed to have 
passed to my wife”, and “‘terminable 
interest which cannot qualify for the 
marital deduction”. The draftsman 
of a clause in a partnership agree- 
ment involving the contribution of 
a group of assets in kind, some of 
which have depreciated in value and 
some of which have appreciated in 
value, is faced with the same frus- 
trating experience. 

In cases like these the draftsman 
must resort to short-cuts of expres- 
sion—to the use of technical terms 
which reflect complex statutory con- 
cepts accurately. He may even fall 
back upon the statutory language 
itself to convey the required tax 
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meaning. Thus, he may describe the 
share of a marital deduction bequest 
as one half of the adjusted gross es 
tate as defined for the purposes of 
the marital deduction under the fed 
eral estate tax law (less the value of 
property which is deemed to have 
passed from the testator to his spouse 
for the purpose of the marital de- 
duction) .58 Or in the case of the con- 
tribution of assets to a partnership, 
he may state that depreciation, de 
pletion, gain or loss, for income tax 
purposes, is to be shared among the 
partners so as to take account of the 
variation between the basis of the 
property and its fair market value at 
the time of contribution.5® 

In these highly complex areas it 
is not often possible to achieve the 
desired simplicity in language. Not 
to use a technical word in its proper 
place is as faulty as using too many 
words. But there is never any re- 
quirement that something be said 
more than once. The draftsman 
does not add to the clarity of his 
document by expressing a concept 
in technical or statutory terms and 
then paraphrasing the concept in 
his own words. Conversely, if his 
own words have been correctly chos- 
en he need not bolster them with a 
technical repetition. Nor is anything 
to be gained by adding an explana- 
tion of the purposes of the language. 
I would be extremely skeptical of a 
provision in a will which wound up 
with the statement that “it is the 
testator’s intention to secure by this 
language the maximum marital de- 
duction allowed by law”. I would be 
equally suspicious of a charitable 
trust which concluded with the pro- 
vision that “it is the intention of the 
grantor to create a trust exempt 
from the federal income tax”. These 
are tell-tale signs of lack of assurance 
on the part of the draftsman. 


Structure of Forms 


The broader aspect of the writing 





57. See Int. Rev. Code (1954) §707(b) (2) 
which expanded the rule'for the sale of de- 
preciable property between related taxpayers 
to include sales between a partner and a con- 
trolled partnership and sales between two con- 
trolled partnerships. 

58. See Rabkin & Johnson, Current Lacat 
Forms wirma Tax Anatysis, Form 7.14. 

59. See Rabkin & Johnson, Current Lzcar 
Forms wita Tax Anatysts, Form 1.16. 
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problem is the order and arrange- 
ment of the legal document as a 
whole. Here there are no universal 
rules. The objective is a sequence of 
presentation which permits an intel- 
ligible consecutive reading of the 
paragraphs. The veteran draftsman 
knows that there is no such thing as 
good writing—there is only good re- 
writing. 

The search for simplicity of struc- 
ture is particularly important in the 
tax law. The statute frequently en- 
forces a tyranny over the details of 
a transaction more exacting than its 
tyranny over language. A restricted 
stock option, an employee’s profit- 
sharing plan, a short-term Clifford 
type trust, a separation agreement, 
a partnership agreement, and a will 
are typical instances in which the 
statute demands from the draftsman 
an enforced obedience to details. To 
the extent that the 
added its own complications to these 
and other transactions, it has in- 
creased the need for simplicity in 
the structure of legal documents. If 
a transaction is in itself complicated, 
the draftsman, of course, is not to be 


tax law has 


blamed if its meaning cannot be ex- 
tracted without careful study. To 
assist the client it may be advisable 
to prepare a summary of the basic 


Capital Punishment 
(Continued from page 116) 
in itself is a complete admission that 
life imprisonment does not produce 
sufficient horror in the mind of the 
killer to deter him. The importance 
of the death penalty for murder lies 
in the fact that it has proved to be 
a deterrent. The abolition of the 
death penalty in this country usual- 
ly has been for short periods, fol- 
lowed by its restoration when the 
murder rate rose. Specific cases can 
be cited to prove that in particular 
instances an individual planning 
murder would commit his crime in 
a jurisdiction that did not apply the 
death penalty, thereby proving that 
the greater penalty would deter 
him, whereas the lesser would not. 
There is still one more reason for 
retaining capital punishment: The 
people—those whom we seek to pro- 
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provisions of the document. This 
may be all that is ever needed by the 
client. The preparation of such a 
summary may even be helpful in 
formulating a logical pattern for the 
agreement. The ultimate objective, 
however, is clarity in the agreement 
itself—clarity not only for the tech 
nician, but for the layman as well. 
The draftsman is more likely to at- 
tain this objective if he develops his 
document as a logical succession ol 
short paragraphs and if he expresses 
his thoughts in easily 
language. 


intelligible 


The “‘Model” Form 


Where does the model legal form 
fit into all this? It is rare, at least in 
our complex economy, that any form 
can be adapted simply by changing 
the names of the parties. At most, 
the model form illustrates the lan- 
gauge and structure given by some- 
one else to what appears to be a 
comparable situation. But the mod- 
el form is a product of the legal hot 
house. It is developed under ideal, 
but artificial, 
never be carelessly transplanted to 


conditions. It can 


the open field of legal practice. The 
job of the draftsman is to make his 
own integration and interpretation 


tect—want it. In 1948, in England, 
capital punishment proposals in 
connection with the Criminal Jus- 
tice Bill before Parliament for con- 
sideration were the subject of wide 
discussion. Most of the people were 
against abolition. A Gallup Poll, 
conducted for the Daily Telegraph, 
showed 69 per cent for retention 
and 13 per cent for repeal.2° Abo- 
litionists say the public is not en- 
lightened. That argument is always 
used to rationalize a minority point 
of view; but it is no more valid in 
this case than in any other case 
where two points of view exist and 
the question is resolved in accord- 
ance with the democratic process. 


Another Biblical Quotation .. . 
The Abolitionists’ Argument 


The abolitionists are equally per- 
suasive. They, too, open their ar- 





of his facts, and to test them against 
the local law and the tax law. No 
good lawyer will blindly follow a 
form. He may use it as a check list 
of the items requiring his consider- 
ation. He may borrow from it a we 
turned clause or even some of the 
boiler plate occasionally demanded 
by the tax law. But he will never 
accept it as a convenient or tim¢ 
saving alternative for his own drafts 
manship. 

This article is intended to be a 
lesson on how to construct good 
legal documents. I have tried to sup 
ply some general observations. If the 
lesson is complete, it will teach us 
well how to recognize a good legal 
form, and when and to what extent 
it can be copied with assurance. But 
this will come only as an incidental 
by-product of the basic lesson in 
draftsmanship. A good legal form is 
never a substitute for a good lawyer 
But it can be a valuable tool in the 
hands of the draftsman who can add 
to it his own informed judgment and 
his own mellow wisdom. 





The above article is a condensation of a 
paper on Major Tax Planning of 1956 (1956 
Southern California Tax Institute) published 
by Matthew Bender & Company, Albany 1 
New York, as part of the University of South- 
ern California Tax Institute Proceedings, 
copyrighted by the University of Southern 
California School of Law. 


gument by quoting Scripture: 
“Vengeance is mine; I will repay, 
saith the Lord.”21 He says further, 
“Judge not that ye be not 
judged.”22, No human _instrumen- 
tality is fit to pronounce and exe- 
cute an irrevocable judgment. Only 
God with His infinite wisdom and 
charity wield that awful 
power. It is part and parcel of Chris- 
tian belief that any idea of ven- 
geance for the commission of crim- 
inal or sinful acts is the privilege 
of God Himself. Christ repudiated 
the old principle of lex talionis in 
the well-known passage: “Ye have 
heard that it hath been said, An eye 
for an eye, and a tooth for a tooth: 
but I say unto you, That ye resist 
not evil: but whosoever shall smite 


should 





20. George Ryley Scott, Tse History or 
CaPITAL PUNISHMENT (1950) page 233. 

21. Romans XII:19. 

22. St. Matthew VII:1. 
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thee on thy right cheek, turn to him 


the other also.”*3 That no human 
being is beyond all hope of reforma- 
tion is implicit in Christianity. 
[he punishment of criminals is 
based on one or mere of the follow- 
deter- 


ing theories: retribution; 


rence; reformation; and, in the case 
of capital punishment, the need 
eliminating those who menace the 
life and security of society. The idea 
{ punishment solely as retribution, 
which is merely a polite word for 
revenge, is gradually disappearing. 
[his idea is yielding to the more 
modern, progressive and _ scientific 
attitude that retribution is not jus- 
tification for any system of punish 
ment, nor are its results beneficial. 
Historically, 


capital punishment 


has failed as a deterrent. According 
to Hume, the historian, 72,000 
thieves were executed in the reign 
of Henry VIII; 


of one sort or another perished at 


and 19,000 criminals 


the end of a rope during the reign 
of Queen Elizabeth. These are truly 
appalling figures, and yet we can 
find no evidence that these extreme 
measures caused crime to diminish. 

From all available statistics we 
nust conclude that capital punish- 
ment, as applied today, still fails as 
Warden 


luded, after extensive research, that 


. deterrent. Lawes** con- 
the death penalty has no apparent 
effect as a deterrent. Karl F. Schuess 
ler,2> basing his conclusion on ap- 
propriate statistics covering the 
1931-1946, and 


states that have retained the death 


period comparing 
penalty with abolition states in the 
same section of the country having 
similar social and economic charac- 


teristics, states that his “studies . 


disprove the claim that the death 
penalty has any special deterrent 
value”. The Royal Commission on 
Capital Punishment, studying the 
problem in Great Britain during the 
1949-1953,76 


“there is no clear evidence in any of 


period observed that 
the figures we have examined that 
the abolition of capital punishment 
has led to an increase in the homi 
cide rate, or that its reintroduction 
has led to a fall”. Barnes and Teet 
ers”? state, after considering available 
statistics, that “the rate of homicide 
is approximately the same in each of 
the States within a given area. 
The presence of the death penalty 
appears to have nothing to do with 
the amount of homicide.” 

Those who favor the retention of 


the death penalty make 


much of 
the fact that some states abolished 
and later restored the death penal 
tv. The conclusions to be drawn 
from these experiments are, how 
ever, by no means so decisive as 
would at first sight appear. In each 
case the cause of the restoration was 
the occurrence of some sensational 


or particularly brutal crime, and 
there is no evidence that the par- 
ticular crime would not have o« 
curred had the death penalty been 
part of the penal code. Missouri, 
Oregon, Arizona and Washington de 
serted the abolition column shortly 
alter World War I. The rise 


number of murders was mistakenly 


in the 
attributed to the absence olf capital 


punishment, though there was a 
general increase in crime through- 
United States at that time 


and other states were going through 


out the 


the same experience.*% 


Justification for abolishing the 


death penalty does not rest alone 
Other 
considered. 


compelling fac 
Those 


on statistics. 
tors should be 
who favor the retention of the death 
penalty can point to isolated and 
very rare instances where a paroled 
murderer repeated his crime, o1 
where an individual contemplating 
murder sought to accomplish his 
crime in a state where the death 
penalty did not exist; but there is 
neither reason nor justice in the 
policy of hanging or electrocuting 
a hundred men for the sake of de- 
terring one monster. Furthermore, 
for every one of these cases, aboli- 
tionists can cite a case where orgies 
of homicide have followed a single 
execution. Actually a killing—legal 
or otherwise—encourages more kill- 
ings. 

If the death penalty is a deter- 
rent, we should logically let the pub- 
lic witness an execution so that the 
spectacle might save someone from 
a crime he might otherwise com- 
mit. Felony prisoners should have 
reserved seats. We shouldn’t put a 
prisoner to death as painlessly as 
possible, If the efficacy of punish- 
ment be found in its severity, such 
severity should be increased until 
results in minimizing crime. By mak- 
ing our executions as private and as 
humane as possible, we admit that 


if anv influence at all is exerted, 


23. St. Matthew V:38-39 

24. Man’s Jupcment or Deatu, 1924, page 21 

25. Deterrent Influence of the Death Penal- 
ty, the ANNALS OF THE AMERICAN ACADEMY OF 
PouiticaL aNp Socrat Science (November, 
1952) 

26. Commission Report, paragraph 65 

27. New Horizons tn Criminotocy (1943) 
page 432 


28. Lewis E. Lawes, Man’s JupGMENT OF 


Deatu (1924) page 23, Table XIII and Chart III 
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must be debasing or positively harm- 
ful.?9 

When cornered, a proponent of 
capital punishment will admit that 
the death penalty may not presently 
be an effective deterrent because it 
is so seldom imposed; but he hastens 
to assert that it could be a deterrent 
if used more often. Well, it will not 
be used more often! Human nature 
being what it is, the situation will 
not change. The trend is in the op- 
posite direction. If it is to prove a 
deterrent, it must be carried out so 
rigorously that it inevitably involves 
a grave risk of the innocent being 
executed; and if it is to be surround- 
ed by sufficient effective safeguards 
as to avoid this risk, then it has to 
be carried into effect so seldom that 
it loses practically all its reputed 
deterrent effect. 

Retentionists base their argument 
on the supposition that life is man’s 
most valuable possession, and that 
the death penalty is the only effec 
tive deterrent of capital crime. How 
then do they explain the fact that 
we must guard a condemned pris- 
oner night and day to prevent sui- 
cide. The argument is seriously 
weakened, also, by the undeniable 
fact that many are perfectly willing 
to risk death in order to retain, o1 
obtain, their liberty. And if we want 
him dead, why must we work so 
hard to keep the condemned healthy 
till his execution? One night, at 
Sing Sing, three eminent surgeons 
fought around the clock to save 
Frank Plaia from dying of appendi 
citis so he could be electrocuted.®° 

Murder, of all crimes, is the one 
where fear of the penalty, unde: 
any circumstances, is least likely to 
be present. No person who kills 
another in a fit of overmastering pas- 
sion, anger, or hatred can be influ- 
enced in any way by the fear of 
execution. The act is over and done 
with before reason returns. The in- 
sane murderer, whether the insanity 
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is permanent or temporary, is in a 
similar position. As regards the pre- 
meditated and carefully planned 
crime, here again there is no 
thought -of consequences, for the 
murderer is convinced that having 
planned the perfect crime, discov- 
ery and punishment are impossible. 
This latter type of murderer is im- 
possible to deter. The more brutal 
the man, the more appropriate the 
subject for a death penalty, the less 
likely the subject is to be deterred. 
The odds in his favor—fifty to one— 
satisfy him. Fortitude is not a trait 
possessed only by good people. True, 
this type of murderer is apt to re- 
peat the crime; but if we execute 
him for that reason, why not exe- 
cute the homicidal maniac, or the 
person who has attempted murdei 
and failed, or the 17-year-old mur- 
derer. 

Most murderers are not likely to 
repeat the crime. In the great ma- 
jority of cases the murderer is not 
a criminal by nature, as we under- 
stand the term. Most wardens agree 
that, as a group, these individuals 
are the most reliable and depend 
able in the institution.?! Most con- 
victed murderers have never before 
been convicted of a serious crime. 
Information available from those 
states that have substituted ‘‘life im- 
prisonment” for the death penalty 
does not suggest that the prisoner 
serving a life sentence for unlawtul 
homicide is more likely to commit 
murder than the prisoner serving a 
similar sentence for any other 
crime. The reformation of the 
individual offender is usually regard- 
ed as an important function of pun- 
ishment. But it can have no appli- 
cation where the death penalty is 
exacted, if “reformation” is taken 
to mean not merely repentance, but 
re-establishment in normal life as 
a good citizen. Experience indicates 
that the prospects of reformation 
are at least as favorable with mur- 


derers as with those who have « 
mitted other kinds of serious crimes 
There is another compelling rea 
son which cries out for the aboli 
tion of the death penalty. Many of 
those persons executed in the past 
have been mentally ill, though 
gally “sane”. For over a century, our 
criminal law has clung to the so 
called “right and wrong” test of san 
ity laid down in McNaghten’s cas 
of 1843. Psychiatry has long sinc 
discarded such concepts of responsi 
bility. Mental disturbance has lit 
tle or no connection with ability to 
distinguish right from wrong. Re 
ognition that there is a type of per 
son who, despite being entirely cog 
nizant of the fact that an act is 
homicidal and punishable, cannot re 
frain from its commission, is essen 
tial to a proper understanding of 
the problem of murder. The Royal 
Commission on Capital Punishment, 
1949-1953, concluded that, “The test 
of responsibility laid down by the 
McNaghten Rules is so defective 
that the law on the subject ought 
to be changed.’’*3 A recent remark 
able decision of the U.S. Court of 
Appeals for the District of Colum 
bia Circuit, in the Durham case crit 
icizes our present concept of crim 
inal responsibility and presents a 
more enlightened formula.34 In my 
opinion, the fact that in some states, 


29. A century ago in England, in order to 
produce the maximum deterrent effect, the 
execution of a criminal was made a public 
spectacle, attended by curious or morbid 
crowds, in which thieves and robbers plied 
their trade. Pickpockets had a field day, for 
example, whenever one of their associates was 
publicly hanged. As death penalties mutiplied, 
capital offenses multiplied, until the whole 
abominable system collapsed. In 1868 public 
executions were abolished in England. New 
York State discontinued public hangings in 
1835; and one by one most of the other states 
followed this example 

30. Sprincrietp [Mass.] Repvus.ican, Septem- 
ber 16, 1929. 

31. Lewis E. Lawes, Man's JuDGMENT OF 
DeatH (1924) page 49 

32. George Ryley Scott, THe History or 
CapiTaL PUNISHMENT (1950) page 275 

33. Report, paragraph 333; See also para- 
graph 317 suggesting new test: “The jury 
must be satisfied that, at the time of commit- 
ting the act, the accused, as a result of dis- 
ease of the mind (or mental deficiency) (a) 
did not know the nature and quality of the 
act or (b) did not know that it was wrong 
or (c) was incapable of preventing himself 
from committing it.” 

34. Durham v. United States, 214 F. 2d 862, 
at page 875: “Unless you believe beyond a 
reasonable doubt either that he was not suf- 
fering from a diseased or defective mental 
condition, or that the act was not the product 
of such abnormality, you must find the ac- 
cused not guilty by reason of insanity.” 
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in iuding California, the “irresisti- 


ble impulse” is not legally recog: 
nived, is further evidence that our 
lecal definition of insanity is inade- 
ite and not in accord with medi- 
knowledge and experience.*® No 
doubt 

ong” test must go, and it 


q 


about it, the “right and 
will. 
\leantime, however, it’s the law and 
(ie hangman is skulking in the back- 
eround whenever a mentally ill pe 
son is tried for murder. 
\s we seek a better solution to 
this problem, the theory of “dimin- 
ished responsibility” should receive 
consideration. This doctrine is of 
jairly recent birth, and it recognizes 
the existence of a type of criminal 
who, while being” neither entirely 
responsible for his actions, as in the 
case of the normal individual, nor 
altogether irresponsible, as in the 
case of the insane person, is of a 
state of mind which signifies the ex- 
istence of such a degree of weakness 
of intellect as to justily a reduction 
oi the crime with which the culprit 
is charged, from that of murder to 
culpable homicide. The death pen 
alty prevents any concept ol dimin- 
ished responsibility, short of full re- 
sponsibility or exculpation, being 
acceptable. 
“old” 


law with respect to provoc ation re 


\long this same line, the 


quired in order to reduce a killing 


from murder to manslaughter*® 
should be changed to permit a jury 
io return a verdict of manslaughter 
when they are satisfied that the ac 
cused was deprived of his self-con- 
irol by provocation, and that a rea 
sonable man might have been so 
deprived, notwithstanding that the 
rovocation was by words alone.* 
Granted, words alone will seldom 
onstitute adequate provocation to 
. reasonable man; but the question 
should be left to the jury. 
Occasionally, those who advocate 
etention of capital punishment ar- 
gue that taxpayers should not be 
required to support a murderer fot 
life, when execution is so much 
heaper. This argument has fright- 
ening implications and, I trust, ap- 
peals to very few people. In any 


vent, we execute, On an average, 


Capital Punishment 
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seven persons a year in California. 
This doesn’t even put a dent in our 
felony prisone1 
proximately 16,000. 


population of ap- 


When we speak of the sacredness 
of human life, we think rather ol 
the innocent victim and olf those 
bereaved by his slaughter than of 
the fate which society pronounces 
on the slayer. But no pity for the 
horrot 


victim, no sentiment or! 


which the crime arouses, can ab- 
solve us from the obligation to deal 
with the offense and the offende: 
in the interests of humanity and of 
the welfare of the community. 

Finally, in defense of abolition, 
we must realize that innocent per- 
sons have been executed. We don’t 
know how many. We only know ol 
a relatively few cases where by some 
stroke of fate, the innocence ol a 
wrongly convicted and executed pet 
son has been established. Perjury is 
not unknown. Juries do make mis 
takes. An appeal does not ordinar- 
ily mean a retrial. Appellate courts 

for good reason—cannot second 
guess the trier of fact. The question 
is not, Is he guilty? but rather, Was 
he lawlully convicted? Admittedly 
any case of wronglul conviction is 
monumentally rare. But such cases 
have occurred. And they almost ce1 
tainly will occur again. 

Most of our states allow the court 
or jury to impose life imprisonment 
or the death sentence. This is proof 
that most people recognize the exist 
ence of a distinction in degree, even 
in premeditated murder; and that 
there are murderers (the majority 
if judged by the percentage who re 
sentences as 


ceive life compared 


with those condemned to death) 
who, even in the opinion of its ad- 
vocates, do not deserve the death 
penalty. But what man, or group of 
men, is qualified to determine the 
precise point at which this fine line 


should be drawn? 


We have briefly considered both 
sides of the argument, and can safely 
draw certain conclusions: Although 
it may appear that the death penalty 
should be the most effective deter- 
rent, there is no proof that it is. On 
the other hand, there is no prool 
that it is not. Capital punishment 
has obviously failed as a deterrent 
when a murder is committed. We 
can number its failures, but not its 
successes. We do not know how 
many people have refrained from 
murder because of the fear of exe- 
cution. The death penalty can be 
justified only if it is proved to be 
necessary and effective as a deter- 
rent. If two alternative measures will 
serve equally to protect from or sup- 
press crime, the adoption of the less- 
er of the punitive measures is indi- 
cated. Apart from the questions of 
humanitarianism, justice and eth- 
ics, the risks inherent in the adop- 
tion of any stronger measure to the 
freedom of the individual are ever 
present. Here then is the $64 ques- 
tion: Is the death penalty the most 
elfective deterrent? We can’t answer 
that question definitely one way on 
the other on the basis of available 
statistics.25 I neither propose not 
predict the early abolition of the 
death penalty. On the contrary, 
human nature being as it is, the bur 
den of proof seems to be on the abo- 
litionists; and it is likely that capi- 
tal punishment will be retained 
(possibly in a more limited form) 
unless and until it is proved not to 


be the most effective ceterrent. 


35. People v. Morisawa, 180 Cal. 148; People 
v. Spraic, 87 Cal. App. 724. 


36. The rule in many states, and in Califor- 
nia until 1946: neither words nor insulting ac- 
tions nor gestures, alone are sufficient—People 
v. Bruggy, 93 Cal. 476; People v. Turley, 50 
Cal. 469; People v. Jackson, 78 Cal. App. 442. 

37. See People v. Valentine, 28 Cal. 2d 121, 
137-144 (1946). 

38. A recommendation has been made to 
the American Bar Association’s Committee on 
the Administration of Criminal Justice that 
this matter be given further study. 





February, 1956 * Vol. 42 199 





































































































1 LPO Scns: 











Classified 











RATES 20 cents per word for each insertion: 
minimum charge of $2.00 payable in advance. 
Copy should reach us by the first day of the 
month preceding month of issue, Allow two 
extra words for box number. Address all 
replies to blind ads in care of AMERICAN 
Bar AssociaTION JouRNAL, 1155 East Six- 
tieth Street, Chicago 37, Illinois. 





BOOKS 





LAW BOOKS BOUGHT AND SOLD: COM- 

plete libraries and single sets. Ceci. Sxip- 
witH, 306 West Ist Street, Los Angeles 12, 
California. 





WRITE US FOR YOUR TEXT BOOK 
needs. Good used law books bought, sold and ex- 
changed. (In business 47 years.) THE Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 
LOWEST PRICES USED LAW BOOKS 
complete stocks on hand, sets and texts-—-Law 
Libraries appraised and bought. Nationat Law 
Liprary APPRAISAL AssociaTION, 538 South Dear- 
born St., Chicago 5, Illinois. 

















THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 

1885. St. Louis 2, Mo. 

USED LAW BOOKS AT ATTRACTIVE 
prices. We buy and sell either one book or a 

complete library. Let us quote you prices. Harry 

B. Lake, 321 Kearney Street, San Francisco 8, 

California. 








LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased 
Our 64-page printed catalog free on request lists 
some used law books we have for sale, also indi- 
cates the type of materials we will purchase. 
Cuarror’s Boox Store, Baton Rouge 2, Louisiana. 





LAW BOOKS—WE CAN SUPPLY THE FOL- 
lowing sets at this time: U. S. Attorney General 
opinions, complete sets and odd volumes—Deci- 
sions of the Commissioner of Patents, complete 
sets or odd volumes, U. S. Supreme Court Reports 
complete, Law Edition.—U. S. Supreme Court 
Reports, Official Single Volume edition complete. 
Supreme Court Reporter, complete. ALSO, the 
following complete Law Reviews: Notre Dame 
Lawyer, Marquette Law Review, Yale Law Jour- 
nal, Harvard Law Review. Write us for your 
every law book need—Dennis & Co., Inc., 251 
Main St., Buffalo 3, New York. 
UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de 
posit—Immediate Service—Write Nationat Law 
Book Company 1110—13th St., N. W. Wash- 
ington, D. C. 





EVERYTHING IN LAW BOOKS, Georce T. 
Biset Co., Philadelphia 6, Pa. 





LAW BOOKS USED AND NEW-—BOUGHT, 

sold, traded. Reporter System Units, American 
Law Reports, American Jurisprudence. Corpus 
Juris Secundum. U. S. C. A., Digests, all text 
hooks, etc. Appraisals free. R. V. Boyie, Law 
Books, Leonhardt Building, Oklahoma City 2, 
Oklahoma 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Clark BoarpMan 
Co., Ltd., 11 Park Place, New York City. 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert Cited 
by John Henry Wigmore, 368 Pages, 250 Illus- 
trations. Price $5.00. J. V. Harinc & J. H. 
Harinc, 15 Park Row, New York 38, N. Y. 
“THE DIRECTORY OF AMERICAN JUDG- 
es’. Over 6000 biographical sketches of sitting 
judges. Complete table of American State and 
Federal Courts and judges. Introductory price 
$15.00. Offered on 10-day approval. American 
Directories, 1005 Belmont, Chicago 13, II. 


LAW BOOKS BOUGHT, SOLD, EX- 
changed. Free Catalogue, Irving Kornus, 516% 
Main St., Vancouver, Washington. 





HAS YOUR WIGMORE SUBSCRIPTION 

lapsed? Bring your “Wigmore on Evidence” 
completely up to date with the new 1955 Supple- 
ment (containing 9000 additional statutes and 11,- 
000 cases). Only $20.00. Complete 10 volumes with 
supplement, $175.00 Little, Brown & Co., 34 
Beacon St., Boston, Mass. 





WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ment, Second Edition,” 736 Pages, 340 illustra- 
tions, $12.50 delivered. Also “‘Questioned Docu- 
ment Problems, Second Edition,”’ 546 Pages, $8.50 
delivered. Atsert Ossorn, 233 Broadway, New 
York 7, New York. 





LAW BOOKS BOUGHT, SOLD, REBOUND. 
MITCHELL 5738 THOMAS PHILA., Pa. 


HANDWRITING EXPERTS 


KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 











GEORGE G. SWETT, ST. LOUIS, MIS- 
souri, 14 South Central (5) Telephone: PArk- 
view 5-9394. Handwriting, typewriting and docu- 
ment expert U. S. Post Office Department 12 
years. All types of document problems considered. 
Photographic laboratory maintained. Centrally 
located on major air and rail lines. Member 
American Society of Questioned Document Exam- 
iners. 





HARRY M. ASHTON, 3601 EDWARDS 
Road, Cincinnati 8, Ohio. Telephone East 1-6704 
Over 30 years with Post Office Department Quali- 
fied in all courts. Completely equipped laboratory 
for handling all types of document problems. Mem- 
ber American Academy of Forensic Sciences and 
International, Association for Identification. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911. 





CHARLES SCOTT, DOCUMENT EXAMIN- 

er. Author; “Photographic Evidence’. Written 
opinions all handwriting and typewriting ques- 
tions. Fully equipped laboratory. Qualified wit- 
ness. Nationwide experience. Commerce Trust 
Building, Kansas City, Missouri. Telephones: Of- 
fice—Victor 2-8540, Residence—Nlagara 2-3246 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts 
all types disputed papers. Phone Elliott 2445. 843 
White-Henry-Stuart Building, Seattle 1, Washing 
ton. 





BEN GARCIA, EXAMINER OF QUES 

tioned handwriting, typewriting and inks. Quali 
fied witness. Years of experience. 805 E. & C 
Building, Denver, Colorado. Phone: AComa 2 
1729 


200 American Bar Association Journal 





LINTON GODOWN, MEMPHIS. EXAMINER 
handwriting, typewriting, inks, alterations, et 

experienced qualified witness. Member ASODE 

Manhattan Bank Blidg., JAckson 6-4321. 








DR. WILMER SOUDER, CONSULTANT 

REPORTS, EXHIBITS, TESTIMONY. 39 
years’ experience in State and Federal Courts 
3503 Morrison St., N. W., Washington 15, D.C 
Phone: WOodley 6-3050. 





MISCELLANEOUS 





LOOKING FOR A PUBLISHER OF YOUR 

novel, biography., legal manuscript, poetry 
etc? All subjects considered. New authors wel 
comed. Write for Free Booklet LX, Vantace 
Press, 120 West 31st Street, New York. 
EXPLOSION AND VIBRATION CLAIMS 

scientific measurement and evaluation of expk 
sion, blasting and vibration effects—and their 
capacity to cause structural damage. Consultations 
investigations, expert testimony, nationwide sery 
ice. Write for brochure descriptive of our serv 
ices. L. Don Leet, Ph.D., President THE 
VIBRATION ENGINEERING COMPANY, 30) 
Hazleton National Bank Building, Hazleton, 
Pennsylvania. Phone GL 5-1961. 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals 
prepared for gift and estate tax purposes, sales 
mergers, recapitalization, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for free 
brochure. MANAGEMENT PLANNING, INc., 192 
Nassau Street, Princeton, New Jersey. 





POSITIONS WANTED 





HEAVY EXPERIENCED CORPORATION 

counsel, general practice, administrative exe: 
utive, trade regulations, FTC, Fed Food, Drug & 
Cosmetics, Anti-trust, ALL HOUSE COUNSEL 
PROBLEMS, all courts, Illinois and Florida 
bars. Married, 39. Presently employed large corp., 
desires change to large corp. or law office, will 
re-locate. Box 5N-7. 





LABOR LAWYER, 31, ILLINOIS, FEDERAL 

Bars. Heavy experience negotiations, arbi 
trations, litigation: LMRA, Railway Labor Act 
F.E.L.A.; desires labor relations /law firm posi 
tion. Re-locate. Box 6F-1. 


TECHNICAL SERVICES AVAILABLE 
ATTORNEYS, ATTENTION! LORNE D 


Beggs, Elevator Consultant. My more 
than-30 years’ experience to serve you. Box 
3363, Merchandise Mart Station, Chicago 54, 
Illinois. 











ROBES 


JUDICIAL ROBES CUSTOM TAILORED 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Benttey & Simon 

Inc., 7-9 West 36th St., New York 18, N. Y 








SHORTHAND AND 
STENOTYPE REPORTING 





WHEN IN NEW YORK CITY, COME AND 
get it! Sensational new five-year wall calendar 
-..a@ year at a glance... 1956 - 1957 - 1958 
1959 - and - 1960. Size 17 x 34”. It solves your 
problems for a beautiful wall calendar until 1961 
SANSOM COURT STENOS., 154 Nassau Street 
Phone: BEekman 3-3381. ALSO REMEMBER 
One lawyer had an out-of-town stockholders’ meet 
ing. ..mnot reported by us...we could have saved 
$850 for him. Another lawyer had a 25-copy case 
in Philadelphia ... not reported by us... we coul 
have saved $738 for him. Why not save money b; 
consulting with us on court reporting problems 





SAN FRANCISCO: HART & HART(SINCI 

1927), official reporters (shorthand and n 
chines); notaries; private deposition suite; Cha: 
cery Building, 564 Market Street. References 


local bench and bar. 








1 | 














MS 

exple 
their 
ations 
serv 
Sery 
THE 
Y, 301 
tleton 


TION 
raisals 
sales 
nd of 
tants 
r free 
192 


TION 
exec 
rug & 
NSEL 
lorida 
corp., 


more 
Box 
54 


) 


ED 
nteed 


AND 
endar 
958 
your 
1961 
treet 
.R. 
meet 
saved 
case 
coul 
ty by 
lems 
NCI 
n 
char 





neces 








Y 
ie 


BULLET 


Fe 


PROOF 





me ANNOTATIONS mm 





The Heart of 





AMERICAN LAW REPORTS 


2nd Series 


A. L. R. 2p starts where the mass of 
law books leaves off. To prepare an 
A. L. R.2d annotation, all reports, 
digests, encyclopedias and texts are 
searched for every case relating to the 


point of law annotated. 


These cases are analyzed and present- 
ed in a bullet-proof, easy-to-handle 
«super-brief.”” 


A. L. R. 2D Is your most effective and convenient local case finder. With it, your 


search time is slashed to the absolute minimum, and the thoroughness of your 


search is assured. 








GOOD NEWS! 





Both A.L.R. and A.L.R. 2d are 
now available in shelf-saving 








Write either publisher for complete information, including Microlex details. 


THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, New York’ 


BANCROFT-WHITNEY COMPANY, San Francisco |, California 














qxezso) 
*ssoiZBucp 


x0 fx219 F1 





